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legality and, 53, 118—41
operation in Malaysia and Singapore,
119-29
and rule of law model, 135-6
subjective test, 122-9
whether legalisble, 135-1
institutions
controlling flexibility and agency in,
166-7
flexibility of response to emergencies,
159, 161-6
importance of structure for control
of emergency power, 278-86
theories of, 157-61
instrumental laws, 99-102
international perspectives, 22—4
anti-terrorist measures, 365—6
colonial perspectives see colonial
perspectives on legality
globalisation v territoriality as to
anti-terrorist measures,
368-73
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and presidentialism, 258-6
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and race, 344-6
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research on adapting to ‘war on
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sociological perspectives, 172—-98
theoretical approaches, summary of,
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and torture see torture
and unlegalisable actions see
unlegalisable actions
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and endorsement of state of
emergency, 218-19
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‘disaster’, 208
‘exception’, 147-8
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‘moral’, 97
‘necessary’, 114-15
prerogative, 42
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meaning, 204
and state of emergency, 206—13
presidentialism, 18-19, 258-86
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and ELM, 268-73
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administration, 344—6
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risk management and emergency
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rule by law and indefinite detention,
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‘rule of colonial difference’, 3446,
354-6
rule of law see legality
rule of law model, Dyzenhaus’s, 7-8,
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Gross-Dyzenhaus debate
colonial perspectives on, 341-4
contrast with ELM, 33-59
critiques of, 11-15, 18-19, 234,
145-7, 169-70, 187-94, 203—4
and indefinite detention, 135-6
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Schmitt, Carl, on the sovereign and the
exception, 4, 6, 33, 40, 456,
174, 337-8, 364-5
colonial perspectives, 349-50
Separation Thesis, 129-30
sovereignty see also Schmitt, Carl
challenge of terrorism, 232
and judiciary, 148-51
as to location institutionally,
147-51
meaning of ‘the sovereign’,
147-8
state of emergency
endorsement by legislature, 218-19
international state of emergency,
27-8, 360-84
in legal theory, 34-7
meaning, 206-7, 209
non-violent emergencies and
emergency powers, 229-57
and prescriptive legal positivism,
206-13
subjective test for indefinite detention,
122-9

supermajoritarian escalator model see
Ackerman, Bruce

terrorism’s challenge to sovereignty, 232
‘terrorist act, meaning of, 215
terrorist organisations
meaning of ‘terrorist organisation,
201-2
whether Geneva Conventions
applicable to, 390-2
‘thin veneer of legality’, 56
torture
and the Bybee Memo, 396-8
defence of necessity as to, 545
and international law, 398-9
justifying, 176-7
legality as to, 20-2, 52-3

uncertainty and ELM, 72-81
unlegalisable actions, 52—6, 31433
comparison of different approaches
to, 289-313
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ratification, 31618
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