
CREDITOR PROTECTION

IN PRIVATE COMPANIES

Limited liability companies form the backbone of our modern

economy. However, there is a persistent risk of moral hazard on the

part of directors and shareholders, particularly in closely held or

private companies. Like all developed legal systems, both English and

German law provide mechanisms designed to protect creditors from

such risks. This book investigates some of these mechanisms, including

the avoidance of pre-insolvency acts, capital maintenance and

creditor-regarding duties of directors. By analysing the different

conceptual and doctrinal perspectives inherent in the English and

German systems, this book seeks to advance a discourse between

audiences with different legal backgrounds. It will be an invaluable

guide for those wishing to understand how the protective mechanisms

operate and interact with each other, and how they do so in quite

different ways in the two jurisdictions.
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PREFACE

This book represents a thoroughly revised and updated version of my

Ph.D. thesis approved by the Law Faculty at Cambridge University in

2006. The entire process that has led to this book has occupied the better

part of a decade, and the end result is a far cry from the original plan.

The book is an attempt – and it cannot be more than that – to write

about German law and English law in a manner designed to make the

exposition accessible to readers from each of the two jurisdictions by

taking account of their respective conceptual and terminological

background. My own status as an outsider, being neither German nor

English, will hopefully have contributed to a fair balance between the

two. Obviously, my legal education and academic roots in Austria, with

its proximity to Germany especially in the field of company law, meant

that the true voyage of discovery for me started only when I was given

the fascinating opportunity to explore English law at Cambridge

University.
I owe a sincere debt of gratitude to Eilı́s Ferran, who took on the

charge of being my Ph.D. supervisor – and a charge it must have been

with a supervisee constantly venturing off to do things he was not

supposed to do – and who subsequently masterminded the publication

of the book with Cambridge University Press. I also owe an intellectual

debt to Simon Deakin and Brian Cheffins, each of whom taught me in

his own manner and style that there is more to company law than I had

hitherto thought. Thanks must go to Roderick Munday, Tony Weir and

Pippa Rogerson for instilling in me an enthusiasm for the Common

Law. Upon the introduction by Eva Micheler, Sarah Worthington and

Paul Davies entrusted me with teaching their undergraduate classes at

the London School of Economics on company law for two consecutive

years (2001–2002 and 2002–2003). It turned into an immensely valuable

experience for me, because it forced me to come to terms with English

law in a very direct and almost brutal manner. Subsequent to the

submission of the thesis, John Armour and Heribert Hirte, being the

ix
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examiners for the Ph.D., as well as one anonymous German referee

made valuable suggestions for the improvement of the text. Over the

years all these influences have come together and shaped this book into

something I could not have imagined at the outset of the process. In the

run-up to publication Vanessa Wilcox, Laurence Marsh and Donna

Stockenhuber critically examined the whole text, while Christina Gasser,

Olga Horwath, Veronika Korom, Helena Nejedlá and Felix Prechtl

provided technical support. Naturally, I am solely responsible for all

mistakes that remain.
In order to carry out my research at Cambridge I was on leave from the

University of Economics and Business Administration in Vienna during

the years 2000 to 2004. This would not have been possible, first, without

the understanding of my academic mentor Peter Doralt, who greatly

encouraged me to go abroad. It would also not have been possible

without generous funding from a number of sources. The Austrian

Science Fund (FWF), the Austrian Federal Ministry of Education and the

Emil-Boral-Stiftung, Zurich provided living allowances at various stages.

Smaller grants were made available by the University of Economics and

Business Administration (from its OeNB-Förderpreis), the Cambridge

European Trust, the Helmuth H. Merlin-Stiftung, the Graf Hardegg’sche

Doktoren-Stiftung and the Walther Kastner-Stiftung. I am grateful to all

of them.
Last, but not least, I wish to thank the team at Cambridge University

Press for their valuable advice and for their patience in the face of

numerous postponements of submission.
I have endeavoured to present the law as it was available to me on 6

April 2008. The book takes full account of the Companies Act 2006,

notwithstanding that some of the new provisions may not yet be in force

by the time of its publication. References in the text or in the footnotes

guide readers to the respective provisions in the Companies Act 1985

and in earlier Companies Acts, where appropriate, thereby facilitating

the work with secondary literature on the old and the new law.

Moreover, the book already takes account of the German Gesetz zur

Modernisierung des GmbH-Rechts und zur Bekämpfung von Miss-

bräuchen (MoMiG), which entered into force on 1 November 2008. All

references to websites were last checked as live on 6 November 2008.

Thomas Bachner
Vienna, November 2008

x preface
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EGBGB Einführungsgesetz zum Bürgerlichen Gesetzbuch – the

‘Introductory Act’ to the German Civil Code (a statute

containing transitional and supplementary provisions,

including the rules on the conflict of laws)
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