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Abbasi, Feroz Ali, 101n1
Afghanistan
combatant status, 83
conflict status, 91, 95, 97, 98, 101
detention issue, 302, 408
failed state, 82-3
levée en masse, 111
protected persons, 312
Protocol I and, 102
Soviet invasion, 92
targeting civilians, 142n36
US fighters in civilian clothing, 116
weapons, 281
Al-Qaeda, 91, 96, 98, 302, 410
Albania, 333
Aldrich, George, 39, 198
Algeria, 89
aliens
forcible deportation, 345-6
internment, 309-13
ambush, 238
amnesties, Rule 159, 393-5
Angola, 88, 131-2
Argentina, 86, 178
armed conflicts
See also non-international armed
conflicts
application of customary law to,
524
application of human rights law to,
59-66

application of treaties to, 41-4, 51-2

classification, 78, 79-99
global war on terror, 95-9

internationalised non-
international armed conflicts,
84, 89-94
multinational forces, 94
non-international armed conflicts,
85-9
objectives, 80
political considerations, 79-80,
89
reclassification, 94-5
set of rules, 78-9
significance, 77
definition, 78
internal security or, 62, 280
armed opposition groups. See
insurgents
assassinations, 142n37, 238, 240, 257
Australia, military manual, 178
Azerbaijan, 231

Bali bombings, 98

Baxter, R., 16-17, 33, 120, 121, 123

Belgium, 199, 231, 395

Bellinger, John, 96n67

biological weapons
Convention, 261
possession, 268
prohibition of use, 268
Rule 73, 268

blinding laser weapons
convention, 261, 277
prohibition, 277-8
Rule 86, 277
superfluous injuries, 278

international armed conflict, 80—-4  blockades, 246, 257
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booby-traps
Convention, 261, 273
indiscriminate weapons, 267
Rule 80, 273

booty, Rule 49, 243

Brussels Conference (1874), 105

Bugnion, Frangois, 6

Bush, George W., 96164

Cameroon, military manual, 183
camp followers, 106
Canada, 178, 227, 252
Chechnya, 62n27, 79
chemical weapons
Convention, 261, 270
defoliation in Vietnam War, 209, 271
herbicides, Rule 76, 270-1
Iraq, 259
prohibition, Rule 74, 269
riot-control agents, Rule 75, 269-70
children
1989 Convention, 200
definition, 200-1
detention conditions, Rule 120,
3234
participation in hostilities, Rule 137,
201-2
protected persons, Rule 135, 200-1
recruitment as soldiers, Rule 136,
201-2
China, 196, 333, 361n28
Chuichi, Tanaka, 330
civilian objects
See also protected objects
definition, Rule 9, 149
military objectives, Rule 8, 145-9
presumption, 150-1
protection, Rule 10, 150-1
civilians
See also protected persons
camp followers, 106
collateral damage, Rule 15, 161-5
definition, 12-13, 111-12, 406
detention. See detention
displaced. See displaced persons
distinction from combatants, 108,
109, 406
targeting, Rule 1, 136-9

fundamental guarantees, Rule 87,
289-90
least damaging targets, 167—8
objects. See civilian objects
participating in hostilities, 13, 137
Rule 6, 141-4
presumption of civilian status, 111,
144
protection from attack, 102, 136—44
religious practices, Rule 104, 300
revolving door debate, 143—4
terrorising, 139-41
warnings to, Rule 20, 165-7
cluster bombs, 267
codification
aims, 48
compromises, 397
debate, 15-22
targeting law, 134-5
collateral damage, Rule 15, 161-5
collective punishment, 299, 305, 387-8
Colombia, 55n16, 62n27, 62n29, 196,
220-1
combatant status
See also unqualified combatants
Additional Protocol 1, 102
definition, 108-12
development of international law,

103-8

distinction from civilians, 108, 109,
406

distinguishing uniforms, 109, 112,
115,116-19

Geneva Conventions, 106

guerillas, 120

Hague Regulations, 105, 110

immunity from trial, 77-8, 102, 109

international armed conflict, 77-8

irregular forces, 105, 106-8, 117-18

levée en masse, 105, 106-8, 110-11

liberation movements, 119

Lieber Code, 103—4

mercenaries, 108-9, 112

military v patriotic school, 105, 123

militias, 110, 116

nationality and, 123

non-international conflicts, 94, 102,
109, 110, 125
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non-recognition of government and,

human rights law and territorial

834 control, 283-7
prisoner-of-war status and, 104, 106, internal conflicts, 87—8
109 cooperation, Rule 161, 396

privileges, 77-8, 102, 109
problem categories, 113-25
regular forces failing treaty
conditions, 114-15
resistance forces, 110, 116, 120
saboteurs, 118, 120
scenario, 101-2, 126
spies, 108, 112, 114, 116, 120, 121-2
Study rules, 108-25
terminology, 109, 113
territoriality, 124
war crimes, 97, 116, 119-23
command responsibility
negligence, Rule 153, 381-3
orders, Rule 152, 380-1
settled law, 40
communication lines, 147
communications with the enemy
good faith, Rule 66, 254
parlementaires
inviolability, Rule 67, 255
loss of inviolability, Rule 69, 2556
prejudice, Rule 68, 255
compliance
See also state responsibility
aspiration and reality, 375-6
encouragement to comply, Rule 144,
364-7
importance, 354
instruction of armed forces, 12
Rule 142, 362
legal advisers, Rule 141, 361-2
non-state actors, 356—7
obligation to comply with IHL, Rule
139, 357-60
reciprocity, Rule 140, 360-1
teaching IHL to civilians, Rule 143,

corporal punishment, Rule 91, 291
correspondence, Rule 125, 328-9
counter-terrorism. See war on terror
crimes against humanity, 342, 347
criminal responsibility
command responsibility
development, 380
negligence, Rule 153, 381-3
orders, Rule 152, 380-1
individual responsibility
detainees, Rule 102, 298
ICTY, 389
Nuremberg Tribunal, 379, 380
war crimes, Rule 151, 380
superior orders defence, 379-80,
3834
Croatia, 95
cultural property
Additional Protocol 1, 192-3
blue and white shield, 190
definition, 189-90
destruction and pillage, Rule 41,
194-5, 195
Dubrovnic, 244n7
export, Rule 41, 195
Geneva Convention (1864), 171
Hague Convention (1954), 189-94
Hague Regulations, 171-2, 194
Hague Rules on Aerial Warfare, 194
Lieber Code, 170, 194
military necessity exception, Rule 39,
189, 190—4
Oxford Manual, 194
pillage, 195
protection from attack, Rule 38, 189
use, Rule 40, 194
wilful destruction, 194

3634 custom formation
unenforceability issues, 356—7 See also methodology
Congo (DRC), 87, 88, 132, 201 crystallisation process, 5-6, 180, 407
Contras, 91 1CJ definition, 132-3
control of territory IC] sources, 23, 27, 29-32
fundamental guarantees and, identification of state practice, 36—47
288-9 interpretation of treaties and, 7
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custom formation (cont.)
malleability, 24
Nicaragua case, 29-33, 44, 47-8, 91,
93, 359, 364-5, 373, 402
practice of state parties to treaties,
32-6
state practice and opinio juris, 24
Study sources, 23—4
treaties as custom, 26, 31, 262,
278-9, 281, 402, 406
customary international humanitarian
law, boundaries, 54—8
customary international law
application to armed conflicts, 52-3
circumventing treaties, 8-10
codification debate, 15-22
compartmentalisation, 548
domestic courts and, 9
gaps in treaty law, 7
ICJ definition, 132-3
importance, 6-9
imprecision, 5, 8, 9
non-state actors and, 8
role in treaty application, 48-9
self-execution, 7
similarity with treaty rules, 10, 13
universality, 6
war on terror and, 96

dams, 196, 197
dangerous installations, Rule 42, 195-8
Dayton Agreement, 333
death penalty, 200
deception
Additional Protocol I, 249, 250, 252,
253
bad faith agreements, Rule 64, 253
good faith principle, 253, 254-5
improper use of emblems, 239
enemy emblems and uniforms
Rule 62, 251-2
Geneva Conventions, Rule 59, 250
international emblems, Rule 61,
251
third party states, Rule 63, 2523
United Nations, Rule 60, 250
improper use of white flag, 238, 239
Rule 58, 250

internal conflicts, 249-50
Lieber Code, 238
non-international conflicts, 23940
ruses allowed, Rule 57, 249-50
Skorzeny Rule, 251, 252
treachery, 114, 116, 122, 142n37,
238, 239
Rule 65, 253-5
demilitarised zones, Rule 36, 186—7
denial of quarter
attacking parachutists in distress,
Rule 48, 2423
Hague law, 238
Lieber Code, 238
non-international conflicts, 239-40
persons hors de combat, Rule 47,
241-2
prohibition, Rule 46, 240-1
detention
See also prisoners of war
access to ICRC, Rule 124,
international conflicts, 3278
accommodation, Rule 121, 324-5
aliens, 309-12
arbitrary detention, Rule 99, 295-8
children, Rule 120, 323—4
civilians
Geneva Conventions, 308—14
POWs v. civilians, 334-5
release, Rule 128, 3314
contemporary concerns, 302
correspondence of detainees, Rule
125, 328-9
ECHR, 301
fundamental guarantees, 295-8, 315,
335
grounds of detention, 296-7, 301
Guantanamo Bay, 101, 302, 330, 333,
408
Gulf War prisoners, 324-5
internment and, 303, 319
interrogations, 334
Iraq, 302
maintenance of detainees, Rule 118,
320-2
nationality criterion, 309, 311-12
non-international conflicts, 313-14,
320
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access to ICRC, Rule 124, 327-8
accommodation, 325
children, 324
correspondence of detainees, 329
maintenance, 321
pillage of detainees, 326
release, Rule 128, 3314
visitors, Rule 126, 329
women, 323
persons in occupied territories, 284
pillage prohibition, Rule 122, 325-6
procedural guarantees, 297-8, 313,
334
protected persons, 124-5, 309, 310
Protocol 1, 296-7, 298
records, Rule 123, 3267
release, Rule 128, 3314
religious practices, Rule 127, 330-1
reviews, 310-11
security grounds, 310, 320
treatment of detainees, 319—34
unqualified combatants, 124-5
Dinstein, Yoram, 44-5, 81, 107, 121,
190, 192, 246
disabled persons, 202
displaced persons
forcible deportation, Rule 129A,
341-7
aliens, 345-6
human rights law, 338, 340-1, 352-3
humanitarian law, 338
internal displacement, 337, 338
forcible deportation, Rule 129B,
341, 3467
Guiding Principles, 339-40, 352
return, 350
living conditions, Rule 131, 348-9
property rights, Rule 135, 352
refugee law, 338—40
return, 57
Rule 137, 348-52
sources of Rules, 339—41
transfer of nationals to occupied
territories, Rule 130, 347—8
distinction principle
application to attacks only, 137
civilian and military objects, 145, 406
combatant status, 108, 109

definition of armed forces, Rule 4, 11
environmental protection, 209
prisoners of war, 303, 317
Rule 106, 316
targeting, Rule 1, 136-9
Draper, Gerald, 105, 107, 121, 123
due process
detention, Rule 99, 295-8, 313
fair trial, Rule 100, 298
flexible concept, 61
individual responsibility, Rule 102,
298
legality principle, 20-2
Rule 101, 298
Dunant, Henri, 171

economic warfare, 149
Ecuador, 148
Egypt, 117-18, 180
El Salvador, 62n29
elderly persons, 202
emblems
displaying, 177-8
Geneva Conventions, 179
improper use, 239
enemy emblems, Rule 62, 251-2
Geneva Conventions, Rule 59,
250
international emblems, Rule 61,
251
third party states, Rule 63, 252-3
United Nations, Rule 60, 250
enforced disappearance
Rule 98, 294-5
war crime, 388
enforcement of THL
See also state responsibility
aspiration and reality, 375-6
reparations, Rule 150, 374-5
reprisals, 367-72
state obligations, Rule 144, 364—7
environmental protection
Additional Protocol I, 204-5
application of environmental treaties
in war, 41, 224-5
customary law, 54, 56
development of law, 204-6
distinction rule, 209
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environmental protection (cont.) opinio juris, 57-8, 133

ENMOD Convention, 205, 234,
235-6

environment as military objective,
Rule 43A, 207, 209-11

environmental law and THL, 53

Hague Regulations, 205

incidental damage, Rule 44(2), 222

internal conflicts, 211, 220-2, 233

long-term damage, Rule 45(1),
228-33

military necessity exception, Rule
43B, 207, 211-15

nuclear weapons, 34-5, 216, 223,
226, 233

persistent objectors, 34—6, 233

precautionary principle, 216

Rule 44(3), 222-8

proportionality, 215-7

Rome Statute, 205

sources of evidence, 206

state practice, 206—7

Study use of environmental treaties,
228

terminology, 208-9

use of environment as weapon, Rule
45(2), 233-6

war crimes, 205

warfare methods, Rule 44(1),

state practice, 36—47, 133
expanding bullets

Hague Declaration I11, 261

prohibition, Rule 77, 271-2

suicide bombers and, 272, 281
exploding bullets, 261

Rule 78, 272

failed states, 823
fair trial. See due process
Falklands War, 241-2
family life, 300
flags of truce, 238, 239, 250, 386
Fleck, Dieter, 412
flooding, 196, 221, 235
forced labour, Rule 95, 293—4
France
application of treaties in war, 41, 42
dangerous installations and, 196
Franco-Prussian War (1870), 104
internment, 311
military manual, 36
nuclear weapons, 35, 223, 233
Protocol I and, 35, 36
francs-tireurs, 104
fundamental guarantees
applicability, 80, 2823
civilians and persons hors de combat,

217-22 Rule 87, 289
erga omnes obligations, 365 collective punishment, Rule 103, 299
Eritrea, 7 control of territory, 283-7, 288-9

corporal punishment, Rule 91, 291

definition, 282-3

detention. See detention

due process. See due process

enforced disappearance, Rule 98,
294-5

family life, Rule 105, 300

forced labour, Rule 95, 293

general principles, 289-90

hostages, Rule 96, 294

human rights law and IHL, 284-7

Eritrea—Ethiopia Claims Commission,
132n3, 248, 411
espionage, 108, 112, 114, 116, 120,
121-2, 238, 251, 257, 317
ethnic cleansing, 388-9
European Convention of Human
Rights
detention grounds, 301
non-discrimination principle, 290
territorial scope, 285-6
European Court of Human Rights,

62n27, 295 human shields, Rule 97, 294
European Union, asylum policy, ill-treatment, 291-3

346n30 international criminal law, 2878
evidence medical experiment, Rule 92, 291-2

compartmentalisation, 57-8 methodology, 301
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murder, Rule 89, 290-1, 301

non-discrimination principle, Rule
88, 289-90

religious beliefs, Rule 104, 300

sexual violence, Rule 93, 292-3

slavery, Rule 94, 293—4

torture and inhuman treatment, Rule
90, 291-2

unqualified combatants, 126

Geneva Convention (1864), 171
Geneva Conventions (1949)
application to non-parties, 71
circumventing, 82
customary law status, 26-7, 31, 32,
170, 175, 355-6, 378
emblems, 179, 250
Protocols. See Protocols to Geneva
Conventions (1977)
universal acceptance, 30, 32, 355, 402
vagueness of common Article 3, 73
Germany
demilitarised Rheinland, 186
military manual, 39, 183
prisoners of war, 305, 306
good faith principle, 253, 254-5
Great Lakes region, 131-2
Greenwood, Christopher, 368
Grotius, Hugo, 3
Guantanamo Bay, 101, 302, 330, 333,
408
Guatemala, 62n27
guerillas, 120-1
Gulf War (1991), 148, 159, 205,
225n93, 232, 2334, 236, 242,
311, 324-5, 333

Hague law

combatant status, 105, 110

communications with the enemy,
254

cultural property, 194

customary law status, 26-7, 166, 170,
256, 306

environmental protection, 205

irregular forces, 107

prisoners of war, 305

protected objects, 171-2

state responsibility, 372
superfluous injury, 264
treachery, 254
uniforms, 118
warfare methods, 238, 240
warnings to civilians, 1656
Hague Rules on Aerial Warfare, 194
Harvard Drafts, 15
Henckaerts, Jean-Marie, 45
herbicides, Rule 76, 270-1
Hezbollah, 356, 365
Higgins, R., 28, 266
hors de combat
denial of quarter, Rule 47, 241-2
fundamental guarantees, 284
humane treatment, Rule 87,
289-90
religious freedom, Rule 104, 300
hospital ships, 174, 243
hospitals, 171, 172, 174, 185
hostages, Rule 96, 294
human rights bodies, state practice
and, 45
Human Rights Watch, 157
human shields, 160-1, 294
humanitarian relief, 179-82, 248-9

ICCPR
arbitrary deprivation of life, 61
arbitrary detention, 61, 64n35
non-discrimination principle, 290
ICRC
See also Study
authority, 14, 16
Central Tracing Agency, 327
commentaries on Geneva
Conventions, 16
confidential communications to, 45
definition of war crimes, 158, 378
foundation, 171
official statements, 25, 45
records of detainees, 327
state communications to, 25, 44
incendiary weapons
convention, 259, 261
indiscriminate weapons, 267
minimising civilian damage, 275
restrictions, Rule 84 & 85, 275—7
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India, 7, 131, 180, 332
indiscriminate attacks
definition, Rule 12, 151-3
prohibition, Rule 11, 151
indiscriminate weapons, Rule 71,
265-7, 268
Indonesia, 7, 131, 1967
information warfare, 137-8, 152-3
Institut de Droit International, 344
instruction in IHL, Rule 142, 362
insurgents
criminal liability, 78
IHL and, 356
inter-group conflicts, 88
recognition by states, 84, 90-1
state practice and, 256, 45-7
state responsibility for, 359-60, 373
Inter-American Commission on
Human Rights, 86, 285, 285n10,
295
international armed conflict
combatant status, 77-8, 102
definition, 80—4
national liberation movements, 84
International Court of Justice
applicability of human rights law to
armed conflicts, 63—4
classification of armed conflicts, 91,
93
custom formation and, 23, 27,
29-32, 36-8, 167-8
definition of armed conflict, 82
definition of customary law, 132-3
distinction principle, 122, 136, 266
environmental damage, 216, 231
Geneva Conventions as customary
law, 355-6, 378
humanitarian law as lex specialis,
66-8, 69
identification of state practice,
39-40, 44
IHL enforcement obligations, 364
indiscriminate attacks, 152
indiscriminate weapons, 266
Israeli wall in occupied territories,
365—-6
meaning of state practice, 29
obligation to comply with IHL, 358-9

poisoned weapons, 267
precautionary principle, 223—4
proportionality, 158
publication of pleadings, 20
reprisals, 371
state responsibility, 373
warnings to civilians, 166
International Criminal Court
classification of armed conflicts, 80
command responsibility, 381-3
complementary principle, 397
definition of non-international
armed conflict, 89
environmental protection, 205
forcible deportation, 342, 347
humanitarian relief, 181
Lubanga trial, 201
peacekeeping missions, 183
property seizure and destruction, 244
proportionality, 156
rape, 293
sources of law, 9
statutes of limitation, 395
superior orders defence, 384
treaty based rules, 9
war crimes, 122, 378-9, 385, 388, 389
warfare methods, 239—40
international criminal law
development, 377-80, 397
IHL and, 287-8
International Criminal Tribunal for
Rwanda
definition of rape, 293
humanitarian relief, 181
jurisdiction, 378
pillage of detainees, 326
precedents, 388
use of Study, 409
International Criminal Tribunal for the
Former Yugoslavia
application of IHL, 269-70
definition of armed conflict, 81
definition of rape, 293
definition of war crimes, 122, 385
destruction of property, 244-5, 409
detention, 309, 310
accommodation, 325
Lapusnik prison camp, 322
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forcible deportation, 344
humanitarian relief, 181
IHL as erga omnes obligations, 365
individual criminal responsibility, 389
jurisdiction, 378
normative insurgent practice, 45—7
nullum crimen sine lege, 20—1
opinio juris, 133
peacekeeping missions, 183
pillage of detainees, 326
precedents, 388
presumption of civilian status, 111
protected persons, 312
reprisals, 371
state responsibility, 373
terrorising civilians, 140-1
use of Study, 409
weaponry, 262-3
international human rights law
application to armed conflicts, 59-66
persistent objections, 68-72
co-existence with IHL, 58-73, 2847,
404
derogations, 339
detention without trial, 124
displaced persons and, 338, 339,
340-1, 352-3
non-state actors and, 55, 287, 340
UN Charter and customary human
rights law, 65
use in Study, 72-3
international humanitarian law
absolute thresholds, 229-30
applicability to failed states, 82-3
application in Balkans, 269-70
boundaries, 54—8
co-existence with human rights law,
58-73, 2847, 404
compliance. See compliance
derogations, 339
dissemination, 21, 362—4
enforcement. See enforcement of
IHL
hierarchy of sources, 7-8
interaction with non-international
laws, 50
international criminal law and,
287-8

lex specialis, 668, 69
non-state actors, 8, 356
reliability of sources, 10
treaties, 6
treaty-based, 6, 401
trigger, 82
International Institute of
Humanitarian Law, 16, 135n15
international law
application in armed conflicts, 414,
51-4, 224-5
collective guarantees, 60
constitutive rules, 51
enforcement, 71
fragmentation, 54-8
material rules, 51-2
reservation regime, 71
International Law Association, 23, 32
International Law Commission
Articles on State Responsibility, 16,
40, 372, 373
authority of conventions, 16-17
fragmentation of international law,
54
horse-trading process, 19
internment. See detention
investigation of war crimes, Rule 158,
391-3
Iran, 7, 131, 197, 332, 369
Iraq
See also Gulf War (1991)
Abu Ghraib, 302
conflict status, 95, 98
dangerous installations, 197
Fallujah weapons, 258-60, 280
fighters disguised as civilians, 116
internment, 310
Iraq/Kuwait War, 177
levée en masse, 111
military manual, 197
military objectives, 148
non-ratification of Protocol I, 7,
131
release of POWs, 332, 333
reprisals, 369
targeting civilians, 142, 143
US warnings to civilians, 166
weapons, 281
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Israel
2006 Lebanon conflict, 181-2, 356,
365
combatant status, 318n73
dangerous installations, 196
Egyptian combatants without
uniform, 117-18, 119
forcible deportation, 342-3
internment, 311
military manual, 38-9, 196
non-application of human rights law
to armed conflicts, 69, 72
non-ratification of Protocol I, 7, 102,
131
persistent objections, 69, 72
use of Study, 410
wall in occupied territories, 365—6
Italy, 42, 311
ITLOS, precautionary principle, 226

Japan, 199, 267
Jordan, 180
journalists, 174
Rule 34, 183-5
jus ad bellum, 53
jus cogens, 364

Karzai, Hamid, 95

Katyusha rockets, 267

Kellenberg, Jakob, 6-7, 16n7

Kirgis, Frederic, 24, 26, 27-9

Korean War, 197, 333

Kosovo intervention, 132, 139-40, 147,
157, 159, 206, 215, 225n93,
232

Krulak, Charles, 258

Kuwait, 177, 180, 234

landmines
indiscriminate weapons, 267
minimising effects, Rule 81, 267
Ottawa Convention, 261, 262, 274,

386

recording, Rule 82, 274
removing, Rule 83, 274-5
state practice, 262

Lauterpacht, Eli, 5

Lebanon, 88, 111, 181-2, 356, 365

legal advisers, Rule 141, 361-2

legal certainty, 378

legality principle, 20-2
Rule 101, 298

levée en masse, 105, 106-8, 110-11
prisoner of war status, 318

lex posterior, 49

lex specialis, 49, 668, 69

liberation movements, 84, 119, 317-18

Lieber Code, 103—4, 118, 170-1, 194,

238, 267, 304

limitation statutes, Rule 160, 395—6

Lindh, Anna, 99

London bombings, 98

Lubanga Dyllo, Thomas, 201

Madrid bombings, 98
Malaysia, 7, 28, 183
Martens Clause, 18—19, 408, 412, 413
Matheson, Michael, 396
medical ethics, Rule 36, 178
medical personnel, 108, 171-9, 243
Mendelson, Maurice, 402
mercenaries, 108-9, 112
prisoner of war status, Rule 108, 317,
319
merchant seamen, 106
Meron, Theodor, 18, 24, 29-30, 31, 333
methodology
See also custom formation
application of treaties or custom, 8
aspirational goals, 406—7
cautious approach to treaty
participation, 26
conclusions, 401-4
dependence on treaty-based rules, 9,
13
displaced persons, 339-41
exposition, 23-7
fundamental guarantees, 301
human rights law use, 72-3
identification of state practice,
36-47, 133, 402-3
inductive approach, 26
international law context and, 18—-19
Kirgis’s sliding scale, 24, 26, 27-9
lack of rigour, 10
over-simplification, 405
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pitfalls, 4-14 Napoleon I, 105n13

policy and legality, 134 national liberation movements, 84

sources, 23—7 nationality

targeting and, 133—4 combatant status and, 123

traditional method, 24 detention and, 309, 311-12

use of environmental treaties, 228 protected persons, 311-12

weapons, 262-3, 278-9, 281 NATO. See Kosovo intervention
military manuals Nauru, 355n5

Argentina, 178 naval warfare, 16

Australia, 178 Nepal, 7

Cameroon, 183 Netherlands, 42-3, 178, 180, 395

Canada, 178 New Delhi bombings, 98

Ecuador, 148 New Zealand, 148, 178, 183, 223, 224,

Germany, 183 226

ICTY use, 409-10 Nigeria, 180, 183

Iran, 197 non-discrimination principle, Rule 88,

Iraq, 197 289-90

Israel, 196 non-international armed conflicts

medical personnel, 178 Abella case, 86

Netherlands, 178

New Zealand, 148, 178, 183

Nigeria, 183

Senegal, 178

sexual violence, 199

Spain, 178, 183

state practice and, 36, 38-9, 119, 133

targeting law and, 134

United Kingdom, 30, 36, 140, 145,
146, 149, 164, 180, 182-3, 184,
188, 1934, 217, 221, 247,
259-60, 270, 368, 369-70, 371

United States, 143, 146, 196, 219

military necessity exceptions
cultural property, Rule 39, 189-94
environmental damage, Rule 43B,

applicability of Rules to, 407
combatant status, 94, 102, 109, 110,
125
criteria, 85-9
detention, 313-14, 320
access to ICRC, Rule 124, 327-8
accommodation, 325
children, 324
correspondence, 329
maintenance of detainees, 321
release, Rule 128, 3314
visitors, Rule 126, 329
women, 323
displaced persons, 337, 338
forcible deportation, Rule 129B,
341, 3467

211-15 Guiding Principles, 339—-40, 352
passage of humanitarian relief, Rule return, 350
56, 249 environmental protection, 211,
property seizure and destruction, 220-2, 233
Rule 50, 2445 human rights law Manual, 135n15,
military objectives. See targeting 136n16

militias, 110, 112, 116
Milosevic, Slobodan, 139
Montenegro, 32, 355n5
Morocco, 7
multinational forces, 94
murder, 290-1, 301
Myanmar, 7

ICC definition, 89

inadequate treaty protection, 7, 77

individual criminal responsibility,
389

inter-group conflicts, 88

internationalised non-international
conflicts, 84, 89-94
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non-international armed conflicts
(cont.)
journalists, 185
level of violence, 86
organisation and command, 85-6
pillage of detainees, 326
property seizure and destruction,
244
protected persons and objects, 177
regulation, 77
reparations, 374
reprisals, Rule 148, 370-2
ruses, 249-50
spillovers, 87
Study mandate, 135
targeting rules, 135
territorial control, 87—8
unqualified combatants, 119-20
war crimes, 378-9, 388, 392-3
amnesties, Rule 159, 393-5
main perpetrators, Rule 159,
393-5
warfare methods, 239—40
weapons, 262-3
non-refoulement principle, 5
North Korea, 333
Northern Alliance, 91
Northern Ireland, 89
Norway, fisheries zone, 37
nuclear weapons
Additional Protocol I, 233
environmental damage, 34-5, 216,
233
precautionary principle, 223, 226
nullum crimen sine lege, 20-1, 22, 298
Nuremberg Tribunal
definition of war crimes, 122, 3778
forcible deportation, 343—4
Hague Regulations as custom, 26-7,
166, 306
individual criminal responsibility,
379, 380
superior orders, 379-80

occupied territories
property destruction and seizure, 245
transfer of nationals to, Rule 130,
347-8

Omar, Mullah, 142n36
opinio juris
custom formation and, 24-5
evidence, 57-8, 133
state practice and, 26, 27-9
Oppenheim, L., 81, 379
Organisation of American States, 30
outlawry, 257
Oxford Manual, 104, 118, 194, 304

pacta sunt servanda, 49
Pakistan, 7, 131, 197
Panama, 92
parachuting, Rule 48, 242-3
Parks, W. Hays, 37, 252, 277
parlementaires
inviolability, Rule 67, 94
loss of inviolability, Rule 69, 94
prejudice, Rule 68, 94
Payne, Donald, 354n1
peacekeeping missions, Rule 33, 182-3
Pellet, Alain, 62n26
perfidy. See treachery
persistent objections
application of human rights law to
armed conflicts, 68—72
defence method, 70
doctrine, 34-6, 404
nuclear weapons, 233
Peru, 55n16, 62n27
Philippines, 7
Pictet, Jean, 16, 363
pillage, 239, 325-6, 385
Rule 52, 245
poisoned weapons
Hague Regulations, 261, 267
indiscriminate weapons, 268
opinio juris, 58, 267
prohibition, Rule 71, 267-8, 280
superfluous injuries, 268
Poland, 343—4
precautionary principle, 216
Rule 44(3), 222-8
pregnant women, 199, 200
prisoner of war status
Afghanistan, 97
combatant status and, 104, 106,
109
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combatants in civilian clothes, 116,
117-18
custom and treaty, 32
distinction principle, 303, 317
Rule 106, 316
internationalised non-international
armed conflicts, 90, 93—4
irregular combatants, 28
levée en masse, 318
liberation movements, 317—-18
Lieber Code, 104
mercenaries, 108—9
Rule 108, 317, 319
non-combatants, 106
presumption, 334
privileges, 77-8, 102
regular forces, 126
resistance movements, 317—18
right to, 108
spies, 116, 122,317, 318-19
Rule 107, 317
treachery, 114
UK case law, 1078
prisoners of war
development of law, 304-8
Geneva Convention 1929, 305,
306
Geneva Conventions 1949,
307-8
Hague Convention, 305
Lieber Code, 304
maintenance, Rule 118, 320-2
property, 239
records, Rule 123, 326-7
repatriation, 32
Rule 128, 3314
status. See prisoner of war status
sui generis group, 303
tobacco use, 32
treatment. See detention
property destruction and seizure
booty, Rule 49, 243
displaced persons, Rule 133, 352
Geneva Conventions, 239
Hague law, 238
military necessity exception, Rule 50,
244-5
occupied territories, Rule 51, 245

427

pillage, 239, 385
Rule 52, 245
Rome Statute, 240

proportionality

environmental damage, 215-17
military objectives, 146, 155-61, 197

prosecution

complementarity principle, 397

fair trial, Rule 100, 298

immunity of combatants, 77-8, 102,
109

war crimes, Rule 158, 391-3

protected objects

cultural property. See cultural
property
dangerous installations, Rule 42,
195-8
Geneva Convention (1864), 171
Geneva Convention emblems, 179
Geneva Conventions (1949), 172-5
Hague Regulations, 171-2
hospitals, 171, 172, 174, 175
humanitarian equipment, Rule 32,
179
humanitarian relief objects, 179-82
internal conflicts, 177
Lieber Code, 170
medical equipment, 171-8
Rule 30, 179
peacekeeping equipment, Rule 33,
182-3
religious objects, Rule 30, 179
reprisals against, Rule 147, 370

protected persons

children, Rule 135, 200-2
civilians, 140—4
detention, 309, 310
elderly and disabled, Rule 138, 202
Geneva Convention (1864), 171
Geneva Convention emblems, 179
Geneva Conventions (1949), 172-5
humanitarian relief personnel, Rule
31, 179-82

internal conflicts, 177
internment, 124-5
journalists, 174

Rule 34, 183-5
Lieber Code, 171
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protected persons (cont.)

medical personnel, 108, 171-9, 243
Rule 30, 179
nationality criterion, 311-12
peacekeeping missions, Rule 33,
182-3
Red Cross personnel, 174
religious personnel, 171-8
reprisals against, Rule 146, 368-70
status, 97
treaty and custom, 169-70
women, 174-5
Rule 134, 198-200

protected zones, 185-9
civilian safety zones, Rule 35, 185
demilitarised zones, Rule 36, 186—7
hospitals, Rule 35, 185
state practice, 189
undefended localities, Rule 37,

187-9
Prussia, 304

rape, 198, 291, 292-3
Recht auf die Heimat, 350
reciprocity, Rule 140, 360-1
recognition of governments, 83—4
records, detention, Rule 123, 3267
refugee law
displaced persons and, 338-9
EU common policy, 346130
international principles, 5
return of refugees, 57
well-founded fear of persecution,
345
religious freedom
civilians and persons hors de combat,
Rule 104, 300
detainees, Rule 127, 330-1
religious personnel, 108, 171-8
reparations, Rule 150, 374-5
reprisals, 305
against protected objects, Rule 147,
370
against protected persons, Rule 146,
368-70
conditions, 368
enforcement of IHL by, 367-72
internal conflicts, Rule 148, 3702

restrictions, Rule 145, 3678
Rule 145, 367
resistance forces, 110, 116, 120, 317-18
riot-control agents, Rule 75, 269-70
Romania, 395
Rome Statute. See International
Criminal Court
ruses, Rule 57, 249-50
Russia, 62n28, 79
Rwanda, 87, 132, 180, 378
See also International Criminal
Tribunal for Rwanda

saboteurs, 118, 120, 238, 257
San Remo Manual, 16, 214, 219
Sandoz, Yves, vii, 3, 17, 173, 401
Schachter, Oscar, 20, 31, 48
Schindler, Dietrich, 86n34
SCUD missiles, 267
secession wars, 95
self-defence, 99
Senegal, 178
sexual violence, 198, 199, 291, 292
Short, Michael, 139-40
siege warfare, 238, 246-7, 257
Sierra Leone Special Court
amnesty and, 394
child soldiers, 201
pillage of detainees, 326
Skorzeny, Otto, 251
slavery, Rule 94, 293—4
Slovenia, 95
Solomon Islands, 41
Somalia, 7
South Korea, 333
Soviet Union
invasion of Afghanistan, 92
prisoners of war, 305-6, 332, 333
return of Cossacks to, 351
Spain, military manual, 178, 183
spies
combatant status, 108, 112, 114, 116,
120, 121-2
prisoner of war status, Rule 107,
317-19
Skorzeny’s unit, 251
Sri Lanka, 7
St Petersburg Declaration, 264
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starvation
Geneva Conventions, 239
Lieber Code, 238
objects indispensable to survival,
Rule 54, 247-8
passage of humanitarian relief
military necessity exceptions, Rule
56, 249
Rule 55, 248-9
prohibition, Rule 53, 246
siege warfare, 246-7
state practice
application of treaties or custom, 8
custom formation and, 4, 24, 25,
132-3
definition of armed conflict, 78
ICJ interpretation, 29
identification, 36—47, 133, 402-3
insurgent practice and, 25-6, 45-7
international and internal conflicts, 7
military manuals, 36, 38-9, 119, 133
non-refoulement principle and, 5
official materials, 25, 39
opinio juris and, 26, 27-9
paramount battlefield practice, 37-8
sufficiency, 407
state responsibility
for insurgent groups, 359-60, 373
ILC Draft Articles, 16, 40, 372, 373
importance, 355
incitement to breach IHL, 364-5
meaning, Rule 149, 372-3
principle, 46, 372-5
reparations, Rule 150, 374-5
scope, 359-60, 392
statehood, criteria, 82—3
Stoffels, Ruth Abril, 180-1
Study
See also custom formation;
methodology
aims, 22, 135
codification exercise, 1522
exclusion of state involvement, 16,
19, 20
impact, 47-8, 409-11
international law context and, 1819
mandate, 53—4, 135, 404-5
motivation, 23

429

reception, 20-1, 411-12
scope, 4, 50, 53—4
sources, 23—4
status, 16—17
success, 409
value, 408-13
Sudan, 7
suicide bombers, 272, 281
superfluous injuries, 268, 278, 292
Rule 70, 263-5
superior orders defence
disobeying unlawful orders, Rule
154, 383
knowledge of unlawfulness, Rule
155, 3834
Nuremberg trials, 379-80

Taliban, 83, 91, 302
targeting
See also protected objects; protected
persons
Additional Protocol 1, 131, 134, 136,
139, 144-5, 150, 151, 153, 155,
161-2, 165, 167
bombardment of clearly separated
targets, Rule 13, 153-5
civilian objects
becoming military objects, Rule
10, 150-1
definition, Rule 9, 149
civilian terror, Rule 2, 13941
civilians participating in hostilities,
140-4
codification of custom, 1345
collateral damage, Rule 15, 161-5
communication lines, 147
core of humanitarian law, 131
distinction principle, Rule 1, 11,
136-9
economic warfare, 148-9
environment. See environmental
protection
human shields, 160—-1
indiscriminate attacks
definition, Rule 12, 151-3
prohibition, Rule 11, 151
information warfare, 137-8,
152-3
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targeting (cont.)
least damage to civilians, Rule 21,
167-8
military manuals, 134
military objectives
future use, 147
proximity of civilians, 146
Rule 8, 144-9
war-sustaining, 148-9
proportionality, 146, 197
Rule 14, 155-61
state practice and opinio juris, 134,
135
Study methodology, 1334
warnings to civilians, 165—7
terrorism
See also war on terror
armed conflicts or, 62
Chechnya, 79
environmental terrorism, 234
Thailand, 7
three-block wars, 258, 270, 280
torture and inhuman treatment
absolute prohibition, 61, 98
forcible deportation and risk of, 345
prohibition, Rule 90, 291, 292
return of displaced persons and, 349
treachery, 114, 116, 122, 142n37, 238,
239
Rule 65, 2534
treason, 123
treaties
application in armed conflicts, 414,
51-2
basis of IHL, 6, 401
circumvention by custom, 8-10
compartmentalisation, 52, 54
custom formation and, 26, 31, 262,
278-9, 281, 402, 406
dynamic interpretation, 18-19
normative significance of practice of
state parties, 32—6
reservations, 55
role of custom in treaty application,
48-9
similarity with custom, 10, 13
truth and reconciliation commissions,
395

tu quoque defence, 361
Turkey, 55n16, 62n27, 62n28, 89, 131,
178-9

Uganda, 132, 201
uniforms
combatant status and, 109, 112, 115,
116-19
improper use, 238, 239, 251-3
United Kingdom
collateral damage, 163, 164
cultural property, 193—4
dangerous installations and, 196
environmental protection, 217, 221,
231
environmental treaties and armed
conflicts, 41
Falklands War, 241-2
hors de combat rule, 241-2
humanitarian relief, 180
incendiary weapons, 276
indiscriminate weapons, 266
internment, 311
Israel-Hezbollah conflict and, 365
journalists, 184
military advantage, 145
military manual, 36, 39, 140, 146,
149, 164, 180, 182-3, 184, 188,
1934, 217, 221, 247, 259-60,
270, 368, 369-70
military objectives, 146, 149
Norwegian fisheries zone and, 37
nuclear weapons, 35, 233
peacekeeping personnel, 182-3
prisoners of war, 305
proportionality, 156
prosecution of World War II
criminals, 9
Protocol I and, 35, 36, 144, 145, 163
release of prisoners, 333
reprisals, 367-8, 369-70, 371
riot-control agents, 270
siege warfare, 247
teaching THL, 363
undefended zones, 188
weapons, 259-60
United Nations
Charter, custom formation, 30, 65
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emblems, Rule 60, 250

Human Rights Committee, 10, 623,
62n27, 295

ICTR jurisdiction, 378

Israel, 366

prohibited weapons, 386

reparations, 374-5

Sierra Leone, 394

status of committee reports, 44-5

UNHCR, 5

UN Securty Council and custom
formation, 180

war crimes, duty to punish, 391

United States

See also Gulf War (1991); Irag;
Vietnam War
Afghanistan. See Afghanistan
Alien Tort Claims Act, 373
application of human rights law to
armed conflicts, 69, 72
bombardment of clearly separated
targets, 153, 154
Civil War, 103, 148, 238
civilian objects, 150
civilians’ direct participation, 143
command responsibility, 381, 382
cooperation, 396
cross-border operations, 98
cultural property, 193
dangerous installations, 196, 197
environmental damage, 212, 219,
229-30, 231, 2334
environmental treaties and armed
conflicts, 41
Guantanamo Bay, 101, 302, 330, 333,
408
guerillas, 120-1
Hague Convention (1954), 193
hors de combat rule, 242
Lieber Code. See Lieber Code
medical ethics and, 178
military advantage, 146
military commissions, 410-11
military manuals, 143, 146, 196, 219
military objectives, 134n14
least damage to civilians, 167, 168
proximity of civilians, 146
war-sustaining, 148

nuclear weapons, 35, 233
Panama, intervention in, 92
persistent objections, 34-5, 69, 72
precautionary principle, 227
prisoners of war, 304
Protocol I and, 7, 35, 102, 131, 233
Restatement of Foreign Relations
Law, 15-16
special protection, 177
unqualified combatants, 101, 127
use of Study, 410-11
vagueness of Geneva Conventions,
73
war crimes, 388
universal jurisdiction, 288, 390, 393
unqualified combatants
detention without trial, 124-5
Guantanamo Bay, 101, 302, 330, 333,
408
inadequate protection, 126—7
internal conflicts, 119-20
meaning, 97, 111, 113
participation as war crime, 119-23,
126
prosecution under domestic laws,
123
scenario, 101-2, 126
status, 115
use of force, 53, 99

Versailles Treaty (1919), 186

victors’ justice, 120

Vietnam, 231

Vietnam War, 177, 197, 205, 209, 228,
233,235,271, 332

Visscher, Charles de, 21, 48

war crimes
ad hoc tribunals, jurisdiction, 378
attacks on humanitarian personnel,
181
composite war crimes, 388—9
cooperation, Rule 161, 396
definitions
Geneva Conventions, 377
ICRC, 158, 378
ICTY, 122, 385
Nuremberg Tribunal, 122, 377-8
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war crimes (cont.) property. See property destruction

Rome Statute, 378-9, 385, 388,
389
Rule 156, 384-90
environmental damage, 205
forcible deportation, 342, 347
individual responsibility. See
criminal responsibility
internal conflicts, 378-9, 388, 392-3
main perpetrators, Rule 159,
393-5
investigations, Rule 158, 391-3
lawful and unlawful combatants, 97,
115,116
legal certainty, 378
prosecution
complementary principle, 397
Rule 158, 391-3
statutes of limitation, Rule 160,
395-6
UK court-martial, 354n1
universal jurisdiction, 288, 393
Rule 157, 390
unqualified participation as war
crime, 119-23, 126

war on terror

Chechnya, 79

classification of armed conflicts and,
95-9

new issues, 408

non-legal designation, 96

warfare methods

See also weapons

Additional Protocol I, 239

Additional Protocol II, 239

Afghanistan, 281

assassinations, 142n37, 238, 240,
257

denial of quarter. See denial of
quarter

environmental protection, Rule
44(1), 217-22

espionage, 238, 240, 251, 257

Geneva Conventions, 238-9

Hague Law, 238, 240

internal conflicts, 239-40

Iraq, 281

Lieber Code. See Lieber Code

and seizure
Rome Statute, 239—40
ruses. See deception
siege warfare, 238, 246-7, 257
starvation. See starvation
use of environment as weapon,
233-6

weapons

See also specific weapons

Additional Protocol I, 264, 265,
266

circular error probable, 152

conventions, 259, 261

conventions as custom, 262

Fallujah controversy, 258-60, 280

general principles, 263-7, 279, 280

indiscriminate weapons, Rule 71,
265-7,268

internal and international conflicts,
262-3

new reality, 280-1

non-detectable fragments, 261,
272-3

Rule 79, 272

St Petersburg Declaration, 264

Study methodology, 262-3, 278-9,
281

superfluous injuries, 268, 292

Rule 70, 263-5

technological developments,
279-80

UN Secretary General’s Bulletin,
386

use of environment as weapon, Rule
45(2), 2336

white phosphorous munitions,

259-60

women

detention conditions, Rule 119,
322-3
protected persons, 174-5
Rule 134, 198-200

World War I

German Hunger Blockade, 246
sexual violence, 199

World War II

comfort women, 199
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forcible deportations, 343—4 Yemen, 98-9
indiscriminate attacks, 152 Yugoslavia
irregular forces, 105-6 See also Kosovo intervention
prisoners of war, 305-6, 330, 332, Balkan wars, 95
333 Dubrovnic destruction, 244n7
wounded, sick and shipwrecked, ix, environmental damage, 206, 221

176, 325
WTO, precautionary principle, 2267 Zimbabwe, 132, 180
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