
Posthumous Interests

Daniel Sperling discusses the legal status of posthumous interests and
their possible defeat by actions performed following the death of a
person. The author first explores the following questions: Do the dead
have interests and/or rights, the defeat of which may constitute harm?
What does posthumous harm consist of and when does it occur, if at
all? This is followed by a more detailed analysis of three categories of
posthumous interests arising in the medico-legal context: the propriet-
ary interest in the body of the deceased, the testamentary interest in
determining the disposal of one’s body after death and the interest in
post-mortem medical confidentiality. Sperling concludes that if we
acknowledge the interest in one’s symbolic existence and legally protect
it, not only do some interests survive a person’s death but we should
also enjoy a peremptory legal power to shape in advance our symbolic
existence after death.

Daniel Sperling teaches philosophy of law and bioethics at Netanya
Academic College.
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Hôpital 89 DLR (4th) 653, [1992] 1 SCR 647 211

R v. Mills [1986] 1 SCR 863 248

R v. Mills [1999] 3 SCR 668 196

Miner v. Canadian Pacific Railway 3 Alta. LR 408, 18 WLR 476

(1911) 95, 108, 139

Mitchell v. St Michael’s Hospital 29 OR (2d) 185, 112 DLR (3d) 360

(1980) 203

Mitty v. Oliveira 111 Cal. App. 2d 452 (1952) 179

Mokry v. University of Texas. Health Science Center 529 SW 2d 802

(Tex. Civ. App. 1975) 139

John Moore v. The Regents of the University of California et al. 215 Cal.

App. 3d 709, 249 Cal. Rptr 494 (Ct App. Calif. 1988) 119

Table of cases xix

© Cambridge University Press www.cambridge.org

Cambridge University Press
978-0-521-87784-8 - Posthumous Interests: Legal and Ethical Perspectives
Daniel Sperling
Frontmatter
More information

http://www.cambridge.org/0521877849
http://www.cambridge.org
http://www.cambridge.org


John Moore v. The Regents of the University of California et al. 793 P

2d 479, 51 Cal. 3d 120 (Sup. Ct Calif. 1990) 118, 119, 120, 125,

129, 135

R v. Morgentaler [1988] 1 SCR 30 248

Morristown Trust Co. v. Mayor and Board of Aldermen of Town of

Morristown et al. 82 NJ Eq. 521 (1913) 160

R v. Moyer [1994] 2 SCR 899 140

National Archives and Records Administration v. Favish 541 US 157

(2004) 198, 222

National City Bank v. Case Western Reserve University 369 NE 2d 814

(Ohio 1976) 178

New York Times Co. v. NASA 782 F Supp. 628 (DCC 1991) 220

Robert Newman et al. v. L. Sathyavaglswaran 287 F 3d 786 (Ct App. 9th

Cir. 2002) 98

Donald Nicoletta v. Rochester Eye and Human Parts Bank Inc. 519 NYS

2d 928 (Sup. Ct N.Y. 1987) 98

Bagatz 9232/01 Noach, the Israeli Association of the Organizations for

Animal Protection v. The General Attorney et al. (available at http://

62.90.71.124/files/ 01/320/092/s14/01092320.s14.HTM, accessed on

2 January 2005 (Isr.) (in Hebrew)) 49

O’Connor v. City of Victoria 4 WWR 4, 11 DLR 577 (Ala. Sup. Ct

1913) 98, 99

O’Donnell v. Slack 123 Cal. 285, 55 P 906 (Sup. Ct Calif.

1899) 150, 171

Onyeanusi v. Pan Am. 952 F 2d 788 (3d Cir. 1992) 130

In re Organ Retention Group Litigation [2004] EWHC 644 (QB) 103

Owens v. Liverpool Corporation [1939] 1 KB 394 (CA) 139

In re Palethorp’s Estate 249 Pa. 389 (Sup. Ct Pa. 1915) 160

Palmer et al. v. Order of United Commercial Travelers of America 191

Minn. 204, 253 NW 543 (Minn. 1934) 187

Mattie Parker v. Quinn-McGowen Company Inc. 262 NC 560 (Sup. Ct

N.C. 1964) 137

R v. Pawsey [1991] 3 Med. LR 39 (Ct Crim. App. Tasmania) 204

Re Pearce [1946] SASR 118 176

People First of Ontario v. Porter, Regional Coroner Niagara 5 OR (3d)

609 (Ont. Ct Gen. Div. 1991) 224, 225

Peter Petrowski v. Joan Petrowski [2005] CarswellAlta 1823, 1

December 2005 (Alta. Ct Queen’s Bench) 191, 231

xx Table of cases

© Cambridge University Press www.cambridge.org

Cambridge University Press
978-0-521-87784-8 - Posthumous Interests: Legal and Ethical Perspectives
Daniel Sperling
Frontmatter
More information

http://www.cambridge.org/0521877849
http://www.cambridge.org
http://www.cambridge.org


Pettigrew et al. v. Pettigrew et al. [1904] 207 Pa. 313 94, 102, 162

Phillips v. Montreal General Hospital 4 ELR 477, 33 Que. SC 483

(1908) 90, 137, 139

Pierce v. Proprietors of Swan Point Cemetery 10 RI 227 (1872) 101–2,

137, 152

Pierson v. Post 3 Caines Reports 175 (N.Y. Sup. Ct 1805) 126

State v. Powell 497 So. 2d 1188 (Fla. 1986) 46, 94, 98, 139

Powell et al. v. Boldaz et al. 39 BMLR 35 [1998] (CA) 206

Queen v. Price (1884) 12 QBD 247 93, 95

R v. Purcy (1933) 24 Cr. App. R 70 140

In the Matter of Quinlan 335 A 2d 647 (1976) 146

Lynn Ramirez v. Health Partners of Southern Arizona 193 Ariz. 325, 972

P 2d 658 (Ariz. App. Div. 1998) 137

Reid v. Pierce County 136 Wash. 2d 195, 961 P 2d 333 (Sup. Ct Wash.

1998) 221

Reinhan v. Dennin 9 NE 320 (N.Y. 1886) 214

Renga v. Spadone et al. 60 NJ Sup. 353, 159 A 2d 142 (N.J. Sup. Ct

1960) 162

Ritter v. Couch 76 SE 428 (W.Va. 1912) 139

Susan Roche v. Ronald Douglas [2000] WASC 146 107, 137

Rodriguez v. Attorney General of Canada et al. [1993] 7 WWR 641, 107

DLR (4th) 342 248

R v. Rothery [1976] Crim. LR 691 (CA) 125

Ruckelshaus v. Monsanto Co. 467 US 986 (1984) 122

Kassem Saleh v. Andreas Reichert (1993) 50 ETR 143, 104 DLR (4th)

384 (Ont. Ct Jus.) 88, 95, 112

W. Rufus Sanford v. Maude Ware 191 Va. 43 (Sup. Ct Va. 1950) 137

Scarpaci v. Milwaukee County 292 NW 2d 816 (Wis. 1980) 102, 139

Schembre v. Mid-America Transplant Association 135 SW 3d 527

(Ct App. Mo. 2004) 98

Schloendorff v. Society of New York Hospital 211 NY 125, 105 NE 92

(1914) 153

Gertrude Schmidt v. Hugo Schmidt 49 Misc. 2d 498, 267 NYS 2d 645

(Sup. Ct N.Y. 1966) 137

Schuyler v. Curtis et al. 42 NE 22, 147 NY 434 (Ct App. N.Y. 1895) 244

R v. Sharpe 169 ER 959 (1856–7) 92–3

In re Shepp’s Estate 29 Pa. D & C 2d 385 (1962) 161

Shults v. US 995 F Supp. 1270 (D. Kans. 1998) 101

Table of cases xxi

© Cambridge University Press www.cambridge.org

Cambridge University Press
978-0-521-87784-8 - Posthumous Interests: Legal and Ethical Perspectives
Daniel Sperling
Frontmatter
More information

http://www.cambridge.org/0521877849
http://www.cambridge.org
http://www.cambridge.org


Sidaway v. Board of Governors of the Bethlem Royal Hospital and the

Maudsley Hospital [1985] 1 All ER 643 203

Charles J. Simek v. Superior Court of the County of San Mateo 117 Cal.

App. 3d 169 (1981) 211

Juanita Sims v. Charlotte Liberty Mutual Insurance Company 257 NC

32, 125 SE 2d 326 (1962) 210

Smart v. Moyer 577 P 2d 108 (Utah 1978) 150, 174

Smart v. Sandars (1884) 5 CB 895, [1843–60] All ER 758 164

Austin and Janie Smith v. City of Artesia et al. 108 NM 339, 772 P 2d 373

(N.Mex. Ct App. 1989) 198

Smith v. Tamworth City Council et al. [1997] (Sup. Ct Equity Div.,

NSW, Australia) 99

Snyder v. Holy Cross Hospital 30 Md. App. 317 (Ct App. Md. 1976) 99,

115, 137

Sopinka et al. v. Sopinka et al. [2001] 55 OR (3d) 529 (Ont. Super. Ct

Jus.) 95, 139

Southern Life & Health Ins. Co. et al. v. Morgan 21 Ala. App. 5 (Ct App.

Ala. 1925) 137

Spates v. Dameron Hospital Association 114 Cal. App. 4th 208, 7 Cal.

Rptr 3d 597 (2003) 101, 139

Spiegel v. Evergreen Cemetery Co. 117 NJL 90 (1936) 102

The State of Washington v. Armida D. Petersen and Harold Petersen 47

Wash. 2d 836 (Sup. Ct Wash. 1956) 223

R v. Stephenson (1884) 13 QBD 331 140

R v. Stewart (1840) 113 ER 1007 94, 95

Stewart v. Schwartz Bros.–Jeffer Memorial Chapel Inc. 606 NYS 2d 965

(Sup. Ct 1993) 102, 150

Strachan v. John F. Kennedy Memorial Hospital 538 A 2d 346 (Sup. Ct

N.J. 1988) 137

Suarez v. Pierard 663 NE 2d 1039 (Ill. App. 1996) 208

Superintendent of Belchertown State School v. Joseph Saikewicz 373

Mass. 728 (Sup. Jud. Ct Mass. 1977) 146

Joe Swickard v. Wayne County Medical Examiner 475 NW 2d 304, 438

Mich. 536 (Sup. Ct Mich. 1991) 222, 224, 225, 232

Swidler & Berlin and James Hamilton v. US 524 US 399 (1998) 206

Stanley Sworski et al. v. B. H. Simons et al. 208 Minn. 201 (Sup. Ct

Minn. 1940) 137

Tarasoff v. Regents of the University of California 188 Cal. Rptr 129, 529

P 2d 533 (1974) 210

Re Thompson 18 OR (3d) 291 (Ont. Ct Gen. Div. 1994) 205

xxii Table of cases

© Cambridge University Press www.cambridge.org

Cambridge University Press
978-0-521-87784-8 - Posthumous Interests: Legal and Ethical Perspectives
Daniel Sperling
Frontmatter
More information

http://www.cambridge.org/0521877849
http://www.cambridge.org
http://www.cambridge.org


Thompson v. Deeds 93 Iowa 228, 61 NW 842 (1895) 242

Alma Tillman v. Detroit Receiving Hospital et al. 138 Mich. App. 683

(Mich. Ct App. 1984) 98, 198

Sampson Tkaczyk v. Kenneth Gallagher 26 Conn. Supp. 290 (1965) 175

Queen v. Toohey (1982) 158 CLR 327 (Aust. HC) 128

United Blood Services v. Quintana 827 P 2d 509 (Sup. Ct Colo.

1992) 129

R v. Vann 169 ER 523 (1851) 96

Re Vaughan (1886) 33 Ch. D 187 160

Charles Venner v. State of Maryland 30 Md. App. 599

(1976) 117–18, 125

R v. Videoflicks Ltd (1984) 48 OR (2d) 395 248

Waldman v. Melville (City) [1990] SJ No. 13 (Sask. Ct Queen’s

Bench) 96

Elizabeth Gilpin Wales v. Leonard G. Wales et al. 21 Del. Ch. 349

(1936) 152

Walser v. Resthaven Memorial Gardens 633 A 2d 466 (Md. Ct Spec.

App. 1993) 139

Welch v. Welch 269 Ga. 742 (Sup. Ct Ga. 1998) 95

Nathaniel Weld v. Gideon Walker et al. 130 Mass. 422 (Sup. Jud. Ct

Mass. 1881) 95, 137

Re Wells, Swinburne v. Howard [1933] 1 Ch. 29 (CA) 121

R v. Welsh [1974] RTR 478 (CA) 125

Westover v. Atena Life Insurance Co. 1 NE 104 (N.Y. 1885) 214

Whalen v. Roe 429 US 589 (1977) 210

Whaley v. County of Tuscola 58 F 3d 1111 (Ct App. 6th Cir. 1995) 98

Whitehair v. Highland Memory Gardens Inc. 327 SE 2d 438 (W.Va.

1985) 102, 139

Williams v. City of Minneola 575 So. 2d 683 (Fla. Dist. Ct App. 1991) 140

Williams v. Williams (1882) 20 Ch. D 659 88, 92, 94, 95, 150

Wilson v. St Louis & SFR Co. 160 Mo. App. 649 (Ct App. Mo. 1912) 137

Winston v. Lee 470 US 753 (Va. 1985) 125

Wint v. Alabama Eye and Tissue Bank 675 So. 2d 383 (Ala. 1996) 101

Wood v. E. R. Butterworth & Sons et al. 118 P 212, 65 Wash. 344

(1911) 150, 184

Mark A. Zueger et al. v. Public Hospital District No. 2 of Snohomish

County et al. 57 Wash. App. 584, 789 P 2d 326 (Wash. App.

1990) 224, 225

Table of cases xxiii

© Cambridge University Press www.cambridge.org

Cambridge University Press
978-0-521-87784-8 - Posthumous Interests: Legal and Ethical Perspectives
Daniel Sperling
Frontmatter
More information

http://www.cambridge.org/0521877849
http://www.cambridge.org
http://www.cambridge.org


Table of national provisions

Canada

Aeronautics Act, RSC 1985

s. 6.5(1) 210

Assisted Human Reproductive Act 2004

s. 6(1) 129

Cemetery and Funeral Services Act, RSBC 1996

s. 51 172

s. 53 152, 172

s. 57 181

Cemetery and Funeral Services Act, RSNS 1989

s. 13 165

Cemeteries Act (Revised), RSO 1990

s. 79 141

Child Family Services Act, RSO 1990

s. 72.5(a) 210

Copyright Act, RSC 1985

s. 14.1 46, 47

s. 14.2 47

Coroners Act, RSO 1990

s. 10(1) 220

s. 28(2) 223

s. 50(2) 223

Cremation, Interment and Funeral Services Act, SBC 2004

ss. 14, 61(2)(f) 181

Criminal Code, RSC 1985

s. 182 140

s. 322(1)(a) 88

Crown Administration of Estates Act, RSO 1990

s. 2(1)(a) 162

Funeral Directors and Establishments Act, RSO 1990

s. 32(3) 165

xxiv

© Cambridge University Press www.cambridge.org

Cambridge University Press
978-0-521-87784-8 - Posthumous Interests: Legal and Ethical Perspectives
Daniel Sperling
Frontmatter
More information

http://www.cambridge.org/0521877849
http://www.cambridge.org
http://www.cambridge.org


Health Information Act, RSA 2000 190

ss. 35(1)(d), 35(1)(d.1) 190

Health Information Protection Act, SS 1999 190

s. 56(a) 191

Health Protection and Promotion Act, RSO 1990

s. 26 210

Highway Traffic Act, RSO 1990

s. 203 210

Human Tissue Act, RSNB 1973 111, 154

s. 3 97

Human Tissue Act, RSS 1978 111, 154

Human Tissue Act, RSN 1990 111, 154

Human Tissue Act, RNWT 1988 111, 154

Human Tissue Act, SNB, 1986 111, 154

Human Tissue Donation Act, RSPEI 1988 111, 154

Human Tissue Gift Act, RSA 2000 111, 154

Human Tissue Gift Act, RSBC 1996 111, 154

s. 5 97

Human Tissue Gift Act, SM 1987–8 111, 154

Human Tissue Gift Act, RSY 1986 111, 154

Human Tissue Gift Act, RSNS 1989 111, 154

Perpetuities Act, RSA 2000

s. 20 160

Personal Health Information Act, SM 1997 190

s. 60(f) 191

Personal Health Information Protection Act, SO 2004 190

s. 23(1)(4) 191

Personal Information Protection and Electronic Documents Act, SC 2000

s. 2 190

Public Guardian and Trustee Act, RSO 1990

ss. 7, 12 162

Succession Law Reform Act, RSO 1990 167

s. 2 150

Trillium Gift of Life Network Act, RSO 1990 111, 154

s. 5(2) 97

s. 5(5)(b) 162

s. 12 141

Trustee Act, RSO 1990

s. 38 69, 198

Vital Statistics Act, RSBC 1996

s. 38(3) 219

Table of national provisions xxv

© Cambridge University Press www.cambridge.org

Cambridge University Press
978-0-521-87784-8 - Posthumous Interests: Legal and Ethical Perspectives
Daniel Sperling
Frontmatter
More information

http://www.cambridge.org/0521877849
http://www.cambridge.org
http://www.cambridge.org


Vital Statistics Act, RSM 1987

s. 32(12) 219

Vital Statistics Act, RSNWT 1988

s. 33(3) 219

Vital Statistics Act, RSO 1990

s. 21 219

Vital Statistics Act, SPEI 1996

s. 32(6) 219

Wills Act, RSA 2000

ss. 4, 5 152

Israel

Criminal Act 1977

s. 383(c)(4) 89

United Kingdom

Access to Health Records Act 1990

ss. 1(1), 3(1)(f), 5(4) 192

Access to Medical Reports Act 1988 192

Anatomy Act 1832 6

Copyright, Designs and Patents Act 1998

ss. 94–5 47

Cremation Regulations, 1930 (SR & O 1930 No. 1016), reg. 16 (Eng.) 97

Human Organ Transplants Act 1989 129

Human Tissue Act 1961

s. 1 97, 111

Human Tissue Act 2004

ss. 5(4)(b), 10(4)(a) 97

Human Tissue Bill: Explanatory Notes (available at:

www.publications.parliament.uk/pa/cm200304/cmbills/009/en/

04009x–.htm, accessed on 5 May 2007) 111

Hunting Act 2004

s. 1 49

Mental Capacity Act 2005 2

Murder Act 1752 5

Public Health (Control of Disease) Act 1984 141

Public Trustee Act 1906

s. 2(5) 162

Theft Act 1968

s. 1 88

xxvi Table of national provisions

© Cambridge University Press www.cambridge.org

Cambridge University Press
978-0-521-87784-8 - Posthumous Interests: Legal and Ethical Perspectives
Daniel Sperling
Frontmatter
More information

http://www.cambridge.org/0521877849
http://www.cambridge.org
http://www.cambridge.org


Wills Act 1837

s. 9 152

s. 18 182

Witchcraft Act 1735

s. 1 89

United States

Alabama Code (2007)

s. 22-11A-38(b) 226

s. 34-13-1(a)(7) 155

Arizona Revised Statutes Annotated (1996)

s. 32-1365.01 151

Arkansas Code Annotated (West 2005)

s. 20-17-102 151

California Health and Safety Code (West 2005)

s. 7052 141

s. 7054.4 120

s. 7100 113

s. 7100.1 151, 152

ss. 7150-7156.5 155

s. 8776 162

Colorado Revised Statutes Annotated (Thomson/West 2007)

s. 13-22-104 129

s. 18-13-105 47

Delaware Code Annotated (2005)

s. 3110(f) 217

Georgia Code (Thomson/West 2005)

s. 16-11-40 47

Georgia Statutes Annotated (Thomson/West 2006)

s. 31-21-3 218

Idaho Statutes (2005)

s. 18-4801 47

Indiana Code Annotated (Thomson/West 2005)

s. 16-41-13-3 218

Kansas Annotated Statutes (2004)

s. 65-2438 218, 226

Massachusetts General Laws Annotated (West 1982)

s. 71 141

Minnesota Statutes Annotated (Thomson/West 2005)

s. 149A.80(1) 151–2

Table of national provisions xxvii

© Cambridge University Press www.cambridge.org

Cambridge University Press
978-0-521-87784-8 - Posthumous Interests: Legal and Ethical Perspectives
Daniel Sperling
Frontmatter
More information

http://www.cambridge.org/0521877849
http://www.cambridge.org
http://www.cambridge.org


National Organ Transplant Act (1994)

s. 274(e) 129

Nevada Revised Statutes Annotated (Thomson/West 2005)

s. 200.510 47

Consolidated Laws of New York Annotated (Thomson/West

2006)

s. 4504 (c)(2) 191

New York Public Health Act (Thomson/West 2005)

s. 4303(1) 152

Ohio Revised Code Annotated (West 2003)

s. 2927.01 141

Oklahoma Statutes Annotated (Thomson/West 2005)

s. 1151(B) 151

s. 1441 47

Oregon Revised Statutes (Thomson/West 2005)

s. 97.130(3) 151

Restatement of the Law, Second, Agency (1958)

s. 1 163

ss. 119(2), 120(3) 163

Restatement of the Law, Second, Torts (1977)

s. 652I 198

s. 868 140

Restatement of the Law, Third, Trusts (2003)

s. 28 159

South Carolina Code Annotated (2005)

s. 38-93-30(4) 216

Texas Business and Commerce Code (2007)

s. 2.316(e) 129

Texas Civil Practice and Remedies Code (West 2005)

s. 77.003 129

Uniform Anatomical Gift Act, National Conference of Commissioners

on Uniform State Laws (1987)

s. 3 97, 111

s. 4(a) 152

s. 7(b) 97

s. 10(a) 129

Uniform Health-Care Decisions Act (1994) (available at

www.law.upenn.edu/ bll/ulc/fnact99/1990s/uhcda93.pdf, accessed

on 28 November 2005) 156

Utah Code Annotated (1953)

s. 75-3-701 152

xxviii Table of national provisions

© Cambridge University Press www.cambridge.org

Cambridge University Press
978-0-521-87784-8 - Posthumous Interests: Legal and Ethical Perspectives
Daniel Sperling
Frontmatter
More information

http://www.cambridge.org/0521877849
http://www.cambridge.org
http://www.cambridge.org


Virginia Code Annotated (2005)

s. 32.1-37.1 226

Vernon’s Texas Health and Safety Code Annotated (Thomson/West

2005)

s. 711.002(a) 151

Revised Code of Washington Annotated (Thomson/West 2006)

s. 68.50.105 222

s. 68.50.160(1) 152

Table of national provisions xxix

© Cambridge University Press www.cambridge.org

Cambridge University Press
978-0-521-87784-8 - Posthumous Interests: Legal and Ethical Perspectives
Daniel Sperling
Frontmatter
More information

http://www.cambridge.org/0521877849
http://www.cambridge.org
http://www.cambridge.org

