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Are foreign investors the privileged citizens of a new constitutional
order that guarantees rates of return on investment interests? David
Schneiderman explores the linkages between a new investment rules
regime and state constitutions – between a constitution-like regime for
the protection of foreign investment and the constitutional projects of
national states. The investment rules regime, as in classical accounts of
constitutionalism, considers democratically authorized state action as
inherently suspect. Despite the myriad purposes served by constitu-
tionalism, the investment rules regime aims solely to enforce limits, both
inside and outside of national constitutional systems, beyond which
citizen-driven politics will be disabled. Drawing on contemporary and
historical case studies, the author argues that any transnational regime
should encourage innovation, experimentation, and the capacity to
imagine alternative futures for managing the relationship between pol-
itics and markets. These objectives have been best accomplished via
democratic institutions operating at national, sub-national, and local
levels.
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Luz Nagle, though none should be held responsible for what appears in
print. I am also pleased to acknowledge the able students who assisted
with the translation of texts or otherwise with various dimensions of
this research project: Rodrigo Garcia Golindo, Kyle Gooch, Moira
Gracey, Mark Grzeskowiak, Ian Richler, andMauricio Salcedo. Deborah
Bays of Georgetown University Law Center provided superb secretarial
assistance in the final stages.
As this is no defense of the current legal order of economic global-

ization, the book likely will attract the ire of economic globalization’s
defenders. This is because work in this area is inevitably assimilated

ACKNOWLEDGMENTS

xii

© Cambridge University Press www.cambridge.org

Cambridge University Press
978-0-521-87147-1 - Constitutionalizing Economic Globalization: Investment Rules and
Democracy’s Promise
David Schneiderman
Frontmatter
More information

http://www.cambridge.org/0521871476
http://www.cambridge.org
http://www.cambridge.org


into the political contest which currently is being played out on a
global scale. It is fair to say that the investment rules regime has proved
to be a flash point for some of the debate around economic globaliza-
tion. As I have developed and presented the arguments in the book, I
have heard supporters of the regime argue that it is continually
improving and that, usually, its most recent iteration solves many of the
problems critics have noted. It is true that there are continual devel-
opments in this area, such as new treaty language and recent arbitral
jurisprudence. I have tried to attend to these developments in the
course of my argument, though I make no claim of having reviewed all
of the issues and cases that arise within the field. Readers seeking out
more definitive statements of the law are advised to seek out publica-
tions by the United Nations Commission on Trade and Development
as well as recent volumes on the topic (too often, regrettably, in a
format which speaks only to specialists) (Bishop et al. 2005; Rubins and
Kinsella 2005; Weiler 2004; 2005).
It remains to thank those who have read all or parts of the book.

They include Richard Bauman, Stephen Clarkson, Kevin Davis,
Andrew Green, Donna Greschner, Robert Howse, Heinz Klug, Patrick
Macklem, Luke Eric Peterson, Pratima Rao, William Scheuerman,
Vicki Jackson, and Bruce Ziff in addition to anonymous reviewers who
provided their insights and made a number of helpful suggestions. A
special note of thanks is due to colleagues who are working on some-
what similar terrain and from whom I have learned a great deal: Harry
Arthurs, Stephen Clarkson, Stephen Gill, and M. Sornarajah.
Though the chapters have been substantially revised, earlier ver-

sions of some of the chapters appeared in the journals Law and Social
Inquiry, Constellations, Law and Contemporary Problems, Citizenship
Studies, and the University of Toronto Law Journal, and in the books
Governance on the Edge: Semi-Peripheral States and the Challenge of
Globalization edited by Marjorie Cohen and Stephen Clarkson and
The Migration of Constitutional Ideas edited by Sujit Choudhry. I am
very grateful to Finola O’Sullivan at Cambridge University Press and
to the editors of the series for their expressions of enthusiasm and also
to the able staff at Cambridge who helped to facilitate production of
the book.
It would be an understatement to say that Pratima Rao has been a

constant source of support and guidance, both intellectual and emo-
tional. In addition to encouraging me to enter this field early on, she
has helped me along at every step. The arrival of Joshua Kiran as I was

ACKNOWLEDGMENTS

xiii

© Cambridge University Press www.cambridge.org

Cambridge University Press
978-0-521-87147-1 - Constitutionalizing Economic Globalization: Investment Rules and
Democracy’s Promise
David Schneiderman
Frontmatter
More information

http://www.cambridge.org/0521871476
http://www.cambridge.org
http://www.cambridge.org


about to submit the final version of the book may have delayed
matters a little, but Kiku has provided his share of support at home
with his laughter and love.
The book is dedicated to my parents, Rose and the late Joshua

Schneiderman. They experienced more than their fair share of
adversity in mid-twentieth century Europe. Though this book does
not bear directly on that experience, the currents of their travails run
deep throughout. It is my modest hope that the book will hold out
some promise today for those experiencing hardship in other parts of
the world.

March 2007
Washington, DC

xiv

ACKNOWLEDGMENTS

© Cambridge University Press www.cambridge.org

Cambridge University Press
978-0-521-87147-1 - Constitutionalizing Economic Globalization: Investment Rules and
Democracy’s Promise
David Schneiderman
Frontmatter
More information

http://www.cambridge.org/0521871476
http://www.cambridge.org
http://www.cambridge.org

