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abuse of process England 222-8
antisuit injunctions 251-4 Aérospatiale case 223-8
England 208-10, 251-4 against European actions 250-4
act of state doctrine choice-of-court agreements 253-4
England 705-6 comity 226
United States conditions 226-7
antitrust law 810-14, 818-25 contempt of court 223
Bangladesh expropriations 780-1 effectiveness 223
Cuban expropriations 784 exceptional cases 227
definition of act of state 819 history 222
expropriated property in US 777-83 judicial restraint 412
Hickenlooper Amendment 714, justice 226-7, 253
715-16, 792-6 Laker Airways case 848-9
Iraqi expropriations 777-9 subjectivity 227
Mexican exchange controls 791 vexatious proceedings 224-5, 251-4
Mexican nationalizations 785-90 failure to comply 207
nationalizations 711-17 Turkey 418
situs of debts 784, 785-7 United States 235
Aden 706-10, 725 choice-of-court agreements 190
advocates general 19 counter-antisuit injunctions 848
agencies Anton Piller orders. See search orders
Brussels I Regulation arbitration
disputes covered 58-62 Beth Din 622
English comparisons 95 Brussels Regulation and
jurisdiction 57-62, 160-1 ancillary proceedings 263
meaning of agency 57-8 conflicts of judgments and awards
Rome I Regulation 584 336
agents exclusion 31, 180, 259-63
English domicile rules 87-90 freezing orders 435-7
EU directive, commercial agents 602, ‘Italian torpedoes’ 259-63
608-10 lis pendens 259-63
jurisdiction of contracts made through recognition of foreign agreements
enforcement of foreign judgments 337-8
351-3 choice-of-court agreements and 180,
service outside jurisdiction 98-9 181, 259
Rome I Regulation and 572 choice of law, England v. Scotland 570
airline cartel 848-9 English awards, illegality under foreign
amici curiae 251, 843, 844 law 622-5
Angola, fair trials 185-6 English law, appointment of arbitrators
antisuit injunctions 259
Brussels Regulation and 250-4 foreign agreements, English
abuse of process 251-3 enforcement 355
state interests v. individual justice foreign awards, freezing orders in
253 enforcement 416
common law remedy 206-7 foreign currency 681, 688
864
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implied choice of law 577-80
New York Convention 180, 336
Rome I Regulation and 572
treaties 261
United States, choice of forum 198-201
art works, stolen property 697-702
assignments
implied assignments 42
involuntary assignments 743
notification procedure 745
Rome I Regulation
Article 14 743-4
contract or property 744-52
factoring 753-4
lex situs 755
marine insurance 745-52
negotiations 744, 754
proposed amendment 754-5
Raiffeisen case 745-52
review of Article 14 744, 752-5
third parties 744, 746, 752-5
validity 745, 751
voluntary assignments 743-55
Au, Frank 113-14
Australia
contract choice of law 571
estate agents 634-6
hire purchase 663
public policy 635
defamation jurisdiction, Internet libel
284
federalism 538
forum non conveniens 220, 546
Hague Choice of Court Convention
201
Hague Convention on Taking Evidence
Abroad 478
inter-state conflicts of law 4
product liability, jurisdiction 265-9
renvoi 545-6
Thalidomide case 265-9
torts choice of law
country of damage 545
inflexibility 545
pre-existing relations 544-7
Austria 49

Babanaft proviso 425-9, 775
bad faith proceedings
antisuit injunctions 251-3, 254
Italy 255-63
bail bonds 373-4
banana republics 814
Bangladesh, expropriations 779-82
bank accounts
Bankers’ Books Evidence Act 458

choice of law
English cases 734-40
Libyan Arab Foreign Bank 734-40
nationalizations of Mexican banks
785-90
US cases 785-90
confidentiality 460-1, 463, 470, 473
English evidence abroad
duty of confidence 460-1, 473
third parties 458-63
English freezing orders 406-11
arrest of accounts 407-8
Babanaft proviso 425-9, 775
bank guarantees 408
cheques 407-8
indemnity 408
joint accounts 410
juristic principle 408
letters of credit 408
living expenses 410
maximum amounts 409-10
precise notice 408-9
return days 410
searches 409
worldwide orders and branches
424-9
secrecy
Cayman Islands 467-71
Switzerland 454-6
third-party debt orders 766-7, 772-5
US evidence abroad 467-71
enforcement in England 472-6
US worldwide freezing orders 429-31
banks
choice-of-court agreements, asymmetry
164
Greece 727-34
letters of credit 585-8
situs of bank branches 798
tortious liabilities as third parties
522-6
barter 581
Beale, Joseph 699
Beckett, Eric 669
Belgium
civil and commercial matters 31
employment contracts, language 174-5
shipping law 530
Bhopal disaster 217
bias
against foreigners 7
defamation jurisdiction and 286
foreign courts 185
foreign judgments and 418
Brussels Regulation 338-9
bills of exchange 572, 736
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bills of lading
choice-of-court agreements
effect on third parties 175-6
England 181-5, 187-9
United States 197-201
choice of law, connection with country
567
Hague Rules 187-8
UK implementation 188
US implementation 197
Hague-Visby Rules 188-9
misdating 377, 378
one-sidedness 187
Panamanian law 524
blocking statutes 453, 493, 841, 845-8
Blom, Joost 112
bonds, English choice of law 727-34
branches
Brussels I Regulation 160-1
disputes covered 58-62
English comparisons 95
meaning of branch 57-8
special jurisdictions 57-62
English worldwide freezing orders and
424-9
insurance companies, English choice of
law 799
Rome Convention 581
Rome I Regulation 584
service of claims on overseas companies
90-5
situs of bank branches 798
subsidiaries and 95
US worldwide freezing orders and
429-31
Brazil 201, 533-5
Bretton Woods Agreement 668-75
Brussels Convention
See also Brussels I Regulation
amendments 170
assessment 76
internal market and 246
interpretation jurisdiction 20
legal certainty 247, 249, 366
maintenance orders and 333-4
mutual trust 251-2, 258
objectives 229, 240, 247, 253
foreign judgments 365
origins 19-20, 228-9
protection of EC persons 248, 249
scope of application 246-7
uniformity 248, 250
Brussels I Regulation
American comparisons
jurisdiction 156-62
less extensive US jurisdiction 156-8

more extensive US jurisdiction
158-61
antisuit injunctions and 250-4
arbitration and
conflicts of judgments and awards
336
exclusion 31, 180, 259-63
freezing orders 435-7
‘Italian torpedoes’ 259-63
lis pendens 259-63
recognition of foreign agreements
337-8
assessment 76
branches and agencies
disputes covered 58-62
English comparisons 95
jurisdiction 57-62, 160-1
meaning 57-8
choice-of-court agreements. See choice-
of:court agreements
choice of law
defamation 278
privacy 278
conflicts of proceedings
antisuit injunctions 250-4
choice of forum. See choice-of-court
agreements
English crisis of confidence 263
forum non conveniens. See forum non
conveniens
lis pendens. See lis pendens
conflicts of treaties
ECHR 339
Hague Choice-of-Court Convention
203
Hague-Visby Rules 189
New York Arbitration Convention 336
contract jurisdiction 40-52
consumer contracts 52, 58, 66, 324
employment. See employment
contracts
exceptions 48-52
insurance 52, 66
leases 58
meaning of contract 41-4
obligations in question 47-8, 66
place of delivery 48-52
place of performance 45-7, 48, 69-70
sub-purchasers 41-3
counterclaims 65, 102
defamation jurisdiction 278-82
domicile of defendants 278
place of harmful event 278-82
defendants domiciled in other member
states 40
foreign judgments and 324-5
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direct jurisdiction 22
domicile of defendants 24-9
corporations 27-8, 83, 95
individuals 25
jurisdiction irrespective of domicile
29
multiple domiciles 28
role 28-9
UK jurisdictions 24-5
EC]J interpretation 20
enforcement of foreign judgments. See
foreign judgments
exclusive jurisdiction 29, 70-3
Article 22 71
company incorporation 70-1
enforcement of judgments 70-1
equitable rights in rem 71-2
foreign judgments 324, 325
intellectual property 70-1, 289
IPR registration 70-1
land 70-1, 103
leases 70-1
non-member states 72-3, 245
procedure 73-4
public registers 70-1
rights in rem 70-1
scope 70-2
exorbitant jurisdiction 23-4, 127
family law and 333-4
foreign judgments. See foreign
judgments
forum non conveniens and 127, 240-1
compatibility 247-50
English v. EC law 241-50
freezing orders. See freezing orders
IPR jurisdiction
application in England 301
exclusive jurisdiction 70-1, 289
jurisdiction 289-300
multiple defendants 294-300
procedural options 292-5
registration 289
subject jurisdiction 289-91
validity of rights 291-5
legal representation rights 327-8
lis pendens. See lis pendens
Lugano Convention and 20-1, 29-30,
60-1
model 201
multiple defendants 62-5, 124-5
origins 19-20
principles of jurisdiction 21-2
procedure 73-6
exclusive jurisdiction 73-4
non-appearance of defendants 74,
75-6

service of claims 74-5
stay of proceedings 75

revisions 19, 20

rigidity 229

service of claims 74-5
faulty service 339-41
place of business 340-1
sufficient time 340

special jurisdiction
appropriate connections 40
meaning 40

subject jurisdiction
civil and commercial matters 30-8
conflicts of classifications 31-4
excluded areas 30-1, 180
foreign judgments and 325
intellectual property 289-91
public or private matters 31-8
uncertainty 33
uniformity 33-4

supremacy 18

third country defendants 224, 144,

242

torts jurisdiction 52-6
branches and agencies 58, 160-1
economic loss 55-6
environmental damage 52-5
place of harmful event 52-6, 278-82

weak parties
choice-of-court agreements 164, 176,

177
consumer contracts 52, 58, 66, 324
employees. See employment contracts
insurance 58, 66, 324
jurisdiction 66-70
Bush, George H. 808

Canada
Charter of Rights, property rights 113
choice-of-court agreements
forum non conveniens and 214
Hague Convention signatory 201
confiscation of enemy alien property
756-7
conflict of laws
inter-state conflicts 4, 105
Quebec 127
contingency fees 642
contract choice of law 570-1
nationalized shares 756-9
EC competition law and, sovereignty 859
economic loss 126
English and French law 105
estate agents 638
evidence to US courts
blocking legislation 841
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INDEX

Canada (cont.)
evidence to US courts (cont.)

response to extraterritoriality 839-41

US litigation 841-5

extra-state judgments, recognition 110,

382-90
Constitutional element 389
reciprocity 116-17, 121
federalism 105
foreign judgments. See foreign
judgments
freezing orders 386
jurisdiction
distinctive approach 105, 107, 108,
109, 130-1
environmental damage 36
product liability 270-1

real and substantive connection 271,

389-90
service of writ conferring 106
submission to 354-5
uniform law 129-30
product liability
comparisons 276
jurisdiction issues 270-1
substantial connection test 271
service outside jurisdiction. See service
outside jurisdiction
Supreme Court 105
torts choice of law
guest statutes 540, 542-4, 552-4
pre-existing relationships 540
torts jurisdiction
grounds of jurisdiction 106-7
product liability 270-1
service outside jurisdiction 106-29
substantial connection test 271
uranium cartel 836
capacity, contract 596-7
carriage of goods
choice of law, Rome I Regulation 594,
603
date of payment 683
carriage of goods by sea
choice-of-court agreements 175-6,
181-5
England 187-9
Hague Convention 202
United States 197-201
Netherlands 188

carriage of passengers, Rome I Regulation

594-5, 603
causation, interpretation 7
Cayman Islands 467-71
charterparties 578-80, 687-90
cheques 44, 572

child custody 7
China 201, 545
choice-of-court agreements
adhering to 14
asymmetric agreements 164
Brussels Regulation 29, 164-80
arbitration agreements 180, 259
bills of lading 175-6
choice of English courts 178-9
company constitution clauses 173
conflicts 254-9
consent 166-9
courts of non-member states 179
effect on third parties 175-6
electronic communications 165, 172
employment contracts 66, 67
European courts 178-9
foreign judgments and 337
form 167, 169-72
international trade practices 167,
169-70
outside world 176-9
place of performance and 172-3
provisions 165-6
requirement of writing 167-9
validity 173-5
weak parties 164, 176, 177
Canada
forum non conveniens and 214
Hague Convention signatory 201
court specification 163
England 102, 180-9
antisuit injunctions 253-4
carriage of goods by sea 187-9
change of policy 14, 181-2
choice of law and 181-2, 577
deemed submission 354
determination of validity 189
discretion 181
enforcement of foreign judgments
354, 355
fair hearings 183, 184-7
forum non conveniens 207-8
fraud 363
Hague-Visby Rules 187-9
politics 182
substantial legal divergence 187-9
exclusive jurisdiction 163
Hague Convention 202
Hague Convention 201-3
application 202
Brussels Regulation model 201
conflict of treaties 203
enforcement of judgments 203
exceptions 202-3
exclusive jurisdiction 202
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intellectual property 294, 302-3
international cases only 202
public policy 203
signatories 201
validity of agreements 202
weak parties 201-2
Hague-Visby Rules and 189
meaning 14, 163
proceedings covered 164
Rome I Regulation and 572
United States 189-201
Bremen case 189-94
carriage of goods by sea 197-201
change of policy 189-94
consumer contracts 194-7
discretion 190
forum non conveniens and 214
Hague Convention signatory 201
inconvenience 192-3
public policy arguments 190, 192
reasonableness 196
choice of law
Brussels Regulation
defamation 278
privacy 278
categorization
assignments 744-52
connecting factors 504, 505
contract or property 721, 726-7, 730,
733, 740, 743, 746-52, 797-9
methodology 504-5
negligence and succession 542
problems 511, 512-13
contracts. See contract choice of law
contractual debts 721-34
England
choice-of-court agreements and 181-2,
577
contract. See contract choice of law;
Rome I Regulation
contractual debts 721-7
foreign law as fact 184, 520-7
overriding statutes 633-4
succession 696
tax claims 702—4
torts. See torts choice of law
traditional theory 504-14
exchange controls. See exchange
controls
foreign law
proof 520-7
reasons to apply 503-4
scenarios 503
Germany 4, 512, 537
proof of foreign law 520, 521

interest analysis 515-19, 543, 552-8,
628, 637-8, 640-1, 654-5
international conventions 514-15
land. See land
legal education 4
meaning 3
nationalizations. See nationalizations
personal law
companies 506-11
domicile 506
habitual residence 506
individuals 506
lex incorporationis 507-10
nationality 506
principle 505
procedural law 505
proof of foreign law 520-7
Anton Durbeck case 522-6
comparative approaches 520-2,
526-7
England 184, 520-8
expert witnesses 521, 523-5
Germany 520, 521
Panamanian law 523-6
Szechter case 527-8
property. See property choice of law
renvoi 511, 513-14
succession 506, 696
terminology 599-600
torts. See torts choice of law
traditional theory 504-14
basic principles 505-11
categorization 504-5, 512-13, 733,
740, 743, 744-52, 746-52
lex loci actus 505, 511
lex situs 505, 511
methodological problems 511-14
personal law 505-11
public policy 514, 528
renvoi 513-14
substance and procedure 505
United States
better-law theory 519, 552-8
contract. See contract choice of law
false conflict 518
interest analysis 515-19, 543, 552-8,
628, 637-8, 640-1, 654-5
lex incorporationis 507-10
Millikin v. Pratt 515-19
nationalizations 710-17
primacy of forum law 519
stolen property 701-2
terminology 599
theories 515-19, 552-8
torts. See torts choice of law

incidental question 511 class actions, United States 305
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classification of law
choice of law methodology 504-5
assignments 744-52
contract or property 721, 726-7, 730,
733, 740, 743, 746-52, 797-9
negligence and succession 542
problems 511, 512-13
civil or commercial matters 480-7
conflicts, Brussels I Regulation and
31-8
public and private law 484-7
Clinton, Bill 851
Collins, Lawrence 414, 416
Colombia 811
comity
Canada 118, 121-2, 126-7
EC competition law and 859, 860
England
antisuit injunctions 226
common law 344
contracts illegal under foreign law
612-13, 618
forum non conveniens and 211-12, 215
racial expropriations and 718-19
Soviet nationalizations and 706
third-party debt orders 774, 775
worldwide freezing orders and 415,
419, 421, 426
extraterritoriality and 803
foreign judgments and 319-20
US extraterritoriality and
antitrust law 812, 813, 820, 821-2,
823, 825-30
evidence abroad 840-1
Commercial Court 14
companies
amalgamation 733-4
Brussels Regulation 27-8, 83
choice-of-court agreements and
constitutions 173
exclusive jurisdiction 70-1
place of business 27, 95, 340-1
place of incorporation 27-8
place of management 27
US comparisons 159-61
company law
English registration of foreign
companies 90, 459
Germany, siége réel theory 510
Rome I Regulation exclusion 572
UK, no capital requirement 510
corporate havens 507
Denmark 510
domicile 134
English jurisdiction
acting through agents 87-90

branches 90-5
Brussels Regulation 83
foreign judgments 350-3
place of business 83-7
rules 83-96
subsidiaries 95
temporary anomaly 90-5
traditional rules 83-4, 144
multinationals. See multinational
companies
personal law 506-11
Delaware 507-11
European Union 510-11
lex incorporationis 507-10, 730, 733
Rome Regulations 511
siége réel 510-11
Rome I Regulation
company law exclusion 572
habitual residence 584
subsidiaries. See subsidiaries
United States
Delaware 507-11
domicile 134
European comparisons 159-61
competence 7-8
competition
airline cartel 848-9
choice of law
non-compete agreements 651-60
Rome II Regulation 558
European Community
comity 859, 860
Commission role 854
Dyestuffs 854-7
EC Treaty provisions 853-4
effects doctrine 854, 855, 858, 861
extraterritoriality 855-61
price-fixing 854-61
scope 854
trade associations 858, 860-1
Woodpulp 857-61
private and public law 810
United States law
extraterritoriality. See
extraterritoriality
origins 810
trade association exemption 858, 860,
861
compulsory purchase
See also nationalizations
constitutionality 762
territoriality 763
United Kingdom 762-3
conditional fees 6, 310
confiscation orders, enforcement 368-9
confiscations. See nationalizations
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conflict of laws
choice of law. See choice of law
English principles 667-8
foreign judgments. See foreign
judgments
harmonization issues 5-8
jurisdiction. See jurisdiction
scope 3, 4
sources of law 5
terminology 3-4
consent
choice-of-court agreements
Brussels Regulation 166-9
electronic communications 165, 172
form 167, 169-72
international trade practice 167,
169-70

choice of law, Rome I Regulation 595-6

English jurisdiction 102
jurisdiction 15, 16
consular services, service of claims 75
consumer contracts
Brussels Regulation 52, 58, 66
choice-of-court agreements 176, 177
enforcement and recognition 324
choice-of-court agreements
Brussels Regulation 176, 177
Hague Convention 201
United States 194-7
choice of law
Australia 663
overriding statutes 660-3

Rome I Regulation 594, 602-3, 604-5,

662-3
Scotland 660-3
definition 602-3
EU protection 562
contempt of court
Canadian recognition of foreign
contempt orders 391-3
disclosure orders 418
freezing orders 404, 412
search orders 464

worldwide freezing orders, third parties

freedom to contract 566
policy restrictions 599
good faith 168-9
implied legality condition 627
jurisdiction. See contract jurisdiction
contract choice of law
Australia 571
estate agents 634-6
hire purchase 663
Canada 570-1
shares 756-9
contractual debts. See debts
employment. See employment
contracts
England
See also Rome I Regulation
bank accounts 737-40
contractual debts 721-34
letters of credit 737-40, 772
shares 759-65
English contracts illegal under foreign
law
arbitration agreements 622-5
bank accounts 734-40
choice of law 667-8, 736-7
comity 612-13, 618
common law 611-27
criminality 611-17
Euro-Diam case 619-22
ex turpi causa defence 620-1
exchange controls 667-75, 736
false invoices 620-1
foreign policy 617-19
Foster v. Driscoll 611-12, 737
initial illegality 611-25
Lemenda Trading 618-19
lobbying contracts 618-19
public policy 612, 614, 615, 623-4
Ralli Brothers 625-7
Regazzoni case 613-17, 668, 736-7
remoteness 619-22
sanction-busting 613-17
smuggling 611-12
Soleimany case 622-5

424-5 supervening illegality 625-7, 667-8,
contingency fees 3, 6n, 159, 160, 304-5, 737

638-42 tax fraud 620-2
contract English property or contract

capacity 596-7
choice of court. See choice-of-court
agreements

choice of law. See contract choice of law

creating intangible property 797

employment. See employment
contracts

foreign currency. See foreign currency

assignments 743, 746-52

bank accounts 734-40

debts 721-30, 733

law reform 798-9

letters of credit 740

shares 756

US v. England 797-8
estate agents 634-8
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contract choice of law (cont.)
exchange controls. See exchange
controls
garnishment 765-76
illegal English contracts 187
UK exchange controls 665-7
intention of parties 566, 646
legal profession 63842
letters of credit
English common law 740-3, 772
Rome I Regulation 585-8
non-derogable provisions of foreign law
England 611-27
Rome I Regulation 600-1
United States 627-32
overriding statutes
consumer contracts 660-3
doctrine 633-4
employees. See employment contracts
estate agents 634-8
legal profession 638-42
Rome I Regulation 600, 606-11
pre-contract dealings, Rome I
Regulation and 572
proper law theory 567-71
Commonwealth countries 570-1
connection with country 567
England 567-71
England v. Scotland 570
implied choices 567-70, 574-80
land 570
presumptions 570
replacement with Rome Regulation
570
three-step approach 571
uncertainty 570
Rome Regulation. See Rome I Regulation
shares, common law 756-65
standard forms 577, 578
theories 566-71
lex loci contractus 566-7
lex loci solutionis 567
place of performance 567
proper law 567-71
United States 571
estate agents 636-8
illegality under foreign law 627-32
lawyers 638-41
lobbying contracts 629-30
married women 515-19
non-compete agreements 652-60
non-derogable provisions of foreign
law 627-32
property rights
new approaches 783-91
original approach 777-83

values 7
voluntary assignments 743-55
weak parties 566
contract jurisdiction
Brussels I Regulation
consumer contracts 52, 58, 66, 324
employees. See employment contracts
exceptions 48-52
insurance 52, 66, 324
leases 58
meaning of contract 41-4
obligations in question 47-8, 66
place of delivery 48-52
place of performance 45-7, 48, 69-70,
172-3
same causes of action 238-40
special jurisdiction 40-52
sub-purchasers 41-3
English service outside jurisdiction 97-9
breach in jurisdiction 99
governed by English law 99
made through agents in jurisdiction
98-9
made within jurisdiction 97-8
place of performance
choice-of-court agreements and 172-3
jurisdiction and 16, 45-7, 48, 69-70
copyright 289, 302
corporations. See companies
corruption
Brussels Regulation and 338-9
conflict of laws and 7
courts 185
Ecuadorian courts 308, 309
Costa Rica
banana companies and US antitrust law
811-14
Dow case 305-6
exchange controls 785-7
costs
jurisdiction and 6
US rules 160, 221-2
counter-antisuit injunctions 848
counterclaims
Brussels I Regulation 65, 102
English jurisdiction 102
intellectual property 288-9
set-off and 65
criminal law. See penalties
Cuba
exchange controls 792-6
Helms-Burton Act 850-1
nationalizations 710-15, 784
currency. See foreign currency
Currie, Brainerd 515-19, 556-7, 787, 830,
831
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damages
English levels 310, 550
freezing orders and 406, 410, 427
French levels 159, 160

United States
free speech and 277
single publication rule 278, 281-2
state jurisdiction 285

Maltese levels 550 default judgments, Brussels Regulation
principle of mitigation 692 339
punitive damages 221, 227-8, 373 Denmark 19n2, 510
UK blocking statute 846-7 Denning, Lord 277, 649
US levels 230-5 developing countries, torts by
David, René 485 multinationals

debts
English choice of law

contract or property 721-7, 749
contractual bonds 727-34
contractual debts 721-7
Greek banking cases 727-34
law reform 798
lex situs 742-3, 783
Re Helbert Wagg 721-7

Dow case 305-6

English jurisdiction 310-16
forum non conveniens 304, 305-10
issues 304

jurisdiction 303-16

options 304

practices 303-4

Texaco case 304, 306-10

United States 304-10

third party orders 766-75 Dicey, A. V. 79-80, 625, 626, 705-6, 722-3,
guarantors, Brussels I Regulation 64-5 739
third party orders direct jurisdiction 22

effectiveness 773 disclosure

English choice of law 766-75
procedures 766
Rome I Regulation 775-6
scenarios 765-6
situs 765-76
US choice of law, situs 784, 785-7, 791-2
defamation
Australia, Internet libel 284
Brazil 533-5
Brussels Regulation jurisdiction
choice of law 278
domicile of defendants 278
jurisdiction 278-82
place of harmful event 278-82
choice of law
England 533-5, 563
Rome II Regulation 563
English choice of law
Brazilian law 533-5
double actionability 535, 563
English jurisdiction 282-7

comparative practices 6
England
contempt of court 418
fishing expeditions 479-80, 837
forms 489
freezing orders 405, 411
identification of documents 452
obligations 449
subpoenas 490
terminology 449
third parties 490, 492
evidence abroad. See evidence abroad
forum non conveniens and 216-17
United States 6, 216-17
See also evidence abroad
abusive discovery 497
international declarations 478
product liability 6
third parties 462, 467, 490
Third World torts and 305, 310
wide ranging rules 160

Brunswick v. Harmer rule 278, 284, 293,  discovery. See disclosure

563 divorce, Brussels I Regulation and 333-4
burden of proof 277 Dogauchi, Masato 302-3
choice of law 278 domicile

fair hearings 285-6

high damages 277

intentions 277

Internet libel 282-5

lis pendens 286

London as libel capital 277-8

place of publication 278
jurisdiction issues 277-87

Brussels I Regulation
corporations 27-8
defamation actions 278
defendants 24
defendants domiciled in other

member states 40-76

foreign judgments and 322-4
individuals 25
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domicile (cont.)

Brussels I Regulation (cont.)
jurisdiction 24-9, 322
jurisdiction irrespective of domicile

29
multiple domiciles 28
role 28-9
special jurisdiction 40-76
UK jurisdictions 24-5

choice of law and personal law 506

companies
acting through agents 87-90
place of business 83-7
subsidiaries 95
traditional English rules 834, 144

dependent domicile 26

England 506

individuals 25-7

jurisdiction in personam and 15-16

residence plus 26

substantial connections 26-7

UK jurisdictions 24-5

United States 506
companies 134

double actionability, torts 533-5, 541-2,
563, 648, 649

double jeopardy 377

drug patents, Brussels I Regulation
295-300

economic loss 55-6, 126
Ecuador
corruption 308, 309
Texaco case 304, 306-10
EFTA, Lugano Convention 20
Ehrenzweig, Albert 519, 544
electronic communications 165, 172
employment contracts
Brussels I Regulation
choice-of-court agreements 174-5,
176, 177
foreign judgments 324
language 174-5
special jurisdiction 58, 66-70
choice-of-court agreements, Hague
Convention 201
choice of law and 66, 67, 642-60
exemption clauses 642-51
non-compete agreements 651-60
Rome I Regulation 594, 603-6
discriminatory clauses 187
exemption from employers’ liability
choice of law 642-51
English choice of law 643-9
oil drilling 643-9
Sayers case 643-9

Scotland 649-51
UK law 642-3
non-compete agreements
Barnes case 656-9
choice of law 651-60
Nasco case 652
Nordson case 653-5
public policy 657-9
Rome I Regulation 655-6, 659-60
United States 652-60
Ems-Dollard Treaty 34
environmental damage
Brussels I Regulation
cross-border pollution 52-5
place of harmful event 52-5
public or private matter 36
Rome II Regulation 553, 558
estate agents
Australian choice of law 634-6
Canadian choice of law 638
regulation 634
US choice of law 636-8
estoppel
cause-of-action estoppel 321, 376
issue estoppel 320, 321
English recognition of foreign
judgments 375-81
meaning 375-6
meaning 320-1
per rem judicatam 321, 376
European Commission
appointments 18
competition role 854
legislative proposals 19
European Convention on Human Rights
See also fair trials
Brussels Regulation and 339
Vatican and 368
European Council 18, 19
European Court of Justice
advocates general 19
appointments 18
categories of cases 18
classification methodology 744
delays 254
form of judgments 18-19
interpretation of Brussels Convention
20
interpretation of Rome Convention
744
judges, lack of commercial law
experience 263-4
jurisdictional issues, own motions
290
preliminary rulings 18, 20
European Parliament 18, 19
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European Union
choice of court. See choice-of-court
agreements
choice of law
contracts. See Rome Convention;
Rome I Regulation
torts. See Rome II Regulation
commercial agents 602, 608-10
competition law
Articles 81 and 82 853-4
comity 859, 860
Commission role 854
Dyestuffs 854-7
effects doctrine 854, 855, 858, 861
extraterritoriality 855-61
price-fixing 854-61
scope 854
trade associations 858, 860-1
Woodpulp 857-61
consumer lobby 562
cooperation on taking evidence abroad
478
evidence abroad, Regulation 478
freedom of establishment 510
Hague Choice-of-Court Convention 201
Helms-Burton Act and 851
institutions 18
internal market 246
jurisdiction. See Brussels Convention;
Brussels I Regulation
lis pendens. See lis pendens
new members 19, 338-9
non-derogable rules 608-10
origins 18
personal law of companies 510-11
producers’ lobby 562
subsidiaries, status 855, 856
supremacy of law 18
evidence abroad
blocking statutes 453, 493, 846
EC Regulation 478
English subpoenas
Bankers’ Trust v. Shapiro 457-8, 462-3
banking records 458-63
blocking statutes and 453
extraterritoriality 463
fair trial 454
foreign subpoenas 472-6
from parties 449-54
from third parties 456-67
Lonrho v. Shell 449-53
Mackinnon v. Donaldson 458-63, 471
Norwich Pharmacal rule 456-7, 462
policy and discretion 476
political considerations 452-3
reluctance 463

search orders 464-7
sovereignty 460
subsidiaries of the parties 449-53
from parties
England 449-54
United States 453, 454-6
from third parties
England 456-67
United States 467-72
Hague Convention
Aérospatiale 493-8
blocking device 493-8
civil or commercial matters 480-7
declarations 478, 479
parties 477
procedures 477-8
international cooperation. See letters of
request
letters of request. See letters of request
US subpoenas
balancing interests 469-71
Canadian response 839-41
enforcement in England 472-6
English response 836-9, 846
extraterritoriality 453, 460, 471,
835-41
from parties 453, 454-6
from third parties 467-72
illegality under foreign law 454-6
international response 471, 835-41
privilege against selfincrimination
837
routine 476

ex turpi causa defence 620-1
exchange controls

application 664

choice of law
balance of interests 675
English cases 664-75, 726
foreign controls 667-75, 726
forum controls 664-6
German Moratorium Law (1933) 721-6
IMF Agreement 668-75
Rome I Regulation 666
United States 785-90, 791

criminal offences 664

exchange contracts, definition 670, 672,

673-4

home bias 664

illegal contracts
existing illegality 665-6
supervening illegality 667-8
under English law 665-6
under foreign law 667-75

IMF Agreement 668-75

international business and 664
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exchange controls (cont.)
purpose 664
UK controls 664, 665
US choice of law
Costa Rica 785-8
Cuba 792-6
Hickenlooper Amendment 792-6
Mexico 787, 788
situs in US 785-8
exclusive jurisdiction
Brussels I Regulation 29, 70-3
foreign judgments and 324, 325
intellectual property 70-1, 289
non-member states 72-3, 245
procedure 73-4
scope 70-2
choice-of-court agreements 163
Hague Convention 202
English rules 102-3, 300
land 70-1, 103
trespass to foreign land 300
patents 832
expert witnesses, proof of foreign law 521,
523-5
extraterritoriality
EC competition 853-61
England
evidence abroad 463
slavery 516-17
third-party debt orders 773, 774
trespassing on state sovereignty 803
worldwide freezing orders 417-23,
427-8,445-8, 775
jurisdiction to enforce and territoriality
804-8
legislative jurisdiction 803-4
limits 803
meaning 803-4
South Africa 808
United States
Alvarez-Machain case 804-8
blocking statutes against 453, 493,
841, 845-8
freezing orders 423
Helms-Burton Act 850-1
kidnap and trial of Mexican citizens
804-8
Libyan policy 740
Siberian gas pipeline 849-50
use of subsidiaries 843-5, 850, 857
US antitrust law
Alcoa 816-18, 820, 844, 855
balance of interests 818-25, 827-31
banana companies in Panama
810-14
change of direction 814-15

comity 812, 813, 820, 821-2, 823, 825,
826-7, 828-30

effects doctrine 816-18, 820-3, 824

enforceability in England 832-5

enforceability in Honduras 824

English patents 832-5

Hartford Fire Insurance 825-31

Laker Airways case 848-9

London reinsurance market 825-31

market-sharing agreements 832-5

meaning 810

Mexican sisal case 814-15

new hard line 825-31

respect for state sovereignty 810-14

seven-factor doctrine 822-5, 829

Timberlane test 818-25, 843, 844

US evidence abroad 453

balance of interests 841-2

blocking statutes 453, 845

Canadian blocking statute 841

Canadian response 839-41

comity 840-1

English response 836-9

French blocking statute 453, 493

international response 460, 471,
835-41

UK blocking statute 845-8

uranium cartel 835-45

US contempt litigation 841-5

US injunctions against subsidiaries
843-5

Eyre, Edward John 531-3

factoring 753-4
fair trials
choice of court and 183, 184-9
English jurisdiction and
defamation 285-6
disclosure rules 454
forum non conveniens 286-7
foreign judgments
Brussels Regulation 327-32, 339
English defences 367-9
speed of justice 254-5
Third World torts 309
Faisal Il 777
family law
foreign judgments 333-6
Italian ecclesiastical courts 367-8
fax 78
fishing expeditions 479-80, 837
foreign currency
See also exchange controls
arbitration awards 681, 688
breach-date rule 676-84, 686, 692, 739,
783
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common law rules 676

contracts 676

definition 665-6

English judgments 679-94

exchange losses 690-4

Miliangos 679-84, 688, 739

New York rule 693

nominalism 681-2

shipping cases 684-93

torts 676

US claims 676-9, 783
foreign judgments

Brussels I Regulation 21-2

appeals 323
application 321, 322, 380-1
arbitration agreements 337-8
Article 38 323
assessment 342
bias 338-9
breach of choice-of-court agreements
254
choice-of-court agreements 337
conflict of judgments 332-6, 375
Article 34 332
family law 333-6
judgments from other states 333
judgments from state of
recognition 333
judgments outside scope of
Regulation 333-6
conflict of treaties 203
conflict with arbitration awards 336
consumer contracts 324
corruption 338-9
default judgments 339
defendants domiciled in non-member
states 324-5, 365-6
determination under national laws
366-7
domicile and 322
employment contracts 324
European cases outwith 33
exclusive jurisdiction and 324, 325
fair hearings 327-32
fraud 338-9
grounds of refusal 323, 342-3
indirect jurisdiction 21-2
insurance 324
jurisdiction issues 324-5
meaning of judgment 323
natural justice 324, 339-41
non-money orders 323, 393
offending foreign states 14
preliminary issues 367
presence of assets in jurisdiction
13-14

principles 319, 323

prohibition of review by enforcing
courts 252, 338, 441

provisional measures 337, 432-4,
442-5

public policy 325-32, 335

recognition, Article 33 323

recognition and enforcement 322-43

service of claims 79n14, 80, 339-41,
342

subject jurisdiction 325, 367, 374-5

Canadian recognition

comity 384

English model 383-5

extra-state judgments 110, 116-17, 121,
382-90, 389

fairness to defendants 386-7

forum non conveniens 388

fraud 360, 390

international level 390

jurisdiction 382-90

non-money judgments 391-3

penalties 369-70

public policy 390

radical change 382-90

comity theory 319-20
enforcement 319, 320
English defences

fair hearings 367-9

fraud 338, 358-64

issue estoppel 375-81

lis pendens 364-7

natural justice 367

Owens Bank 359-67
penalties 369-75

public law orders 374-5
public policy 338, 367

res judicata 375-6
standards of justice 363
tax judgments 369, 374-5
third-party debt orders 771-2

English recognition

arbitration agreements 355

cause of action jurisdiction 353-4
choice-of-court agreements 354, 355
common law 344-5

conflicting judgments 375
corporations 350-3

EC or English law 380-1

final judgments 345, 378, 379
gap 3567

home court jurisdiction 347-53
individuals 347-50

interim measures 411

legislation 345-6, 355, 356, 399
model for Canada 383-5
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foreign judgments (cont.)

English recognition (cont.)
non-money judgments 345, 391
obligation theory 344-5, 360
public law orders 374-5
reciprocity 345-6
registration 346
state immunity 355
submission 354, 380
theoretical basis 344-5
traditional rules 344-57

estoppel 320-1

extraterritoriality. See extraterritoriality

giving effects to 320

Hague Choice of Court Convention 203
intellectual property 303

issues 319

Lugano Convention 322

natural justice 320, 324, 339-41

private international law 3

recognition 319, 320

recognition only 375

res judicata 319

South African recognition 349-50

theories 319-20

UK blocking statute 846-7

US recognition 4
due process 397
extra-state judgments 136
foreign currency 676-9
internationalism 398
Iranian judgments 398-9
legislation 399
reciprocity 394, 395, 398
Third World torts 309
uniform law 394-9

foreign law

non-derogable rules
English contracts 611-27, 634, 668
US contracts 627-32

overriding mandatory rules, Rome I

Regulation 606-7, 611

proof 520-7
Anton Durbeck case 522-6
comparative approaches 520-2, 526-7
England 184, 520-8
expert witnesses 521, 523-5
foreign law as fact 184, 520-1, 526-7
Germany 520, 521
Panamanian law 523-6
public policy 528
Szechter case 527-8

reasons to apply 503-4

scenarios 503

forum non conveniens

advantages of doctrine 95-6, 205

anti-forum-non-conveniens laws 304
Australia 220, 546
Brussels Convention and 127, 240-1
compatibility 247-50
English or EC law 241-50
Canada 127-8, 388
common law doctrine 205
England 207-22
alternative forum 212, 213-14, 215,
220
application to stay of proceedings
213-16
burden of proof 214
choice-of-court agreements 207-8
choice of law and 577
comity 211-12, 215
EC or English law 241-50
expertise 219-20
factors 215
fair trial and 286-7
fundamental principle 212-13
judicial chauvinism 211-12
justice 314
legitimate advantage 216-18
lis pendens 211
McShannon test 210-11
objective 229
origins 207-12
politics 210-11
public interest 234, 315
public policy 220-1
Spiliada case 212-19, 220, 312-14
time bars 217-18
torts by multinationals 310-16
vexatious proceedings 208-10
English or EC law
Harrods (Buenos Aires) 242
multiple defendants 243-50
non-member jurisdiction involved
242-3
Owusu v. Jackson 243-50
flexibility 229
France and 23n
international issues and 83
lis pendens and 206-7
meaning 78
multiple defendants 124
pre-conflict remedy 205-6
subjectivity 205, 222
territorial jurisdiction and 81-3
torts by multinationals in Third World
304
England 311-16
United States 305-10
uncertainty 79, 96, 247-8
United States 229-35
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alternative forum 307-8
Bhopal disaster 217
cost rules 221-2
discovery reasons 217
discretionary principle 231, 232
European comparisons 158
international cases 230-5
knowledge of foreign law 231, 233
level of damages 230-5
origins 229-30
Piper disaster 230-4
political abuse of doctrine 220, 399
public interest 230, 234, 308-9, 315
torts by multinationals in Third
World 305-10
transient jurisdiction 149
wrongful deaths 223
forum selection. See choice-of-court
agreements
forum shopping 63, 159-61
France
assignments, notification 745
blocking statute 453, 493
choice of law 4
contracts, sub-purchasers 42
domicile, corporation 27
foreign judgments and 4
forum non conveniens and 23n15
fugitives from justice 327
jurisdiction 4
letters of request, Hague Convention
493
nationality jurisdiction 23-4, 78, 143,
157, 158
Brussels Regulation and 243n, 326-32
comparative level of damages 159, 160
enforcement of judgments in Europe
326-32
enforcement of judgments worldwide
322-3
personal law of companies 506-7
private international law 4
public law classification 34
terminology 4
torts, civil and criminal proceedings 326
fraud
choice-of-court agreements 363
English freezing orders and 412, 415,
417-23
foreign judgments
Brussels Regulation 338-9
Canada 360, 390
English recognition 358-64
misdating bills of lading 377, 378
taxation, enforceability of contracts
620-1

free trade 851
freezing orders

Brussels Regulation 431-48
applicability 445-8
arbitration disputes 435-7
Article 31 431
enforcement of orders in other states
442-5
judgments in other states 446
jurisdiction over substance 432-4
no jurisdiction over substance 434-42
no other European court seised first
447
other European court seised first
446-7
subject jurisdiction 446
territorial restrictions 423, 439
Canada, English model 386
Commonwealth countries 428
England
application to interim orders 405
arrest of bank accounts 407-8
binding on third parties 404
breach by third parties 404
contempt 404, 412
disclosure of grounds 405
discovery 405, 411
ex parte applications 403
indemnification of third parties 408
information to judges 409
joint accounts 410
judicial guidelines 405-6
jurisdiction and 411-12
living expenses 410
Mareva 403
maximum amounts 409-10
operation in personam 404, 412, 414,
416
operation in rem 407, 412
origin 403
precise notice 408-9
procedure 404-6
return days 410
scope 403
searches 409
terminology 403
third parties’ position 406-11
undertakings in damages 406, 410,
427
worldwide orders 412-28
English worldwide orders 412-28
applicability of Brussels Regulation
445-8
assumed personal jurisdiction 419
availability of sanctions 421, 422, 423
Babanaft proviso 425-9, 775
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freezing orders (cont.)
English worldwide orders (cont.)
bank branches and 424-9
comity 415, 419, 421, 426
Crédit Suisse v. Cuoghi 413-17
enforceability in Europe 442-5
enforcement of arbitration awards
416
exceptional cases 415, 416
extraterritoriality 415-16, 423, 427-8,
775
foreign proceedings 412-24
judicial caution 413, 415
Motorola v. Uzan 417-23
multiple defendants 418, 420, 421
no domicile/residence connections
417-23
policing the world 412-13, 419,
423-4
third parties 424-9
undertakings in damages 427
saisie conservatoire 404, 745
United States 428-31
extraterritoriality 423
federal tax lien 429-31
nuclear weapon 429

Gaddafi, Muammar 715
garnishment, situs 765-76
GATT 836, 851
Germany
choice of law 4
promissory notes 512
proof of foreign law 520, 521
torts 537
companies, siége réel theory 510
Constitution, compulsory purchase
762
extradition policy 326
federalism 537
foreign judgments 327
foreign judgments, recognition 4
international private law 4
jurisdiction 4, 353-4
Moratorium Law (1933) 721-6
nationalization of Jewish property
717-19
patents 293
privacy law, Schroeder case 278
Ghana, currency 690-1
Giuliano-Lagarde Report 571, 574, 577,
578, 592, 747
Gold, Joseph 672
Goode, Roy 749
Greece 727-34
group actions, England 310, 311

guest statutes
Canada 540, 542-4, 5524
United States 539-40, 547-50

Hague Choice-of-Court Convention 201-3,
302-3
Hague Convention on Taking Evidence
Abroad
Aérospatiale 493-8
civil or commercial matters 480-7
declarations 478, 479
parties 477
procedures 477-8
US view of 493-8
Hague Service Convention 75
Hague-Visby Rules 188-9
harmonization 5-8
Harrod, Roy 670
Hartley, Trevor 302-3
Helms-Burton Act 850-1
Hickenlooper Amendment 714, 715-17,
792-6
hire purchase 660-3
Honduras, US extraterritoriality 818-25
Huber, Ulrich 3
human rights
compulsory purchase and 762
extending jurisdiction 15
fair trial. See fair trials
Hungary, exchange controls 667-8, 736

IMF Agreement 668-75
immovable property. See land
India
Constitution, compulsory purchase
762
embargo on South Africa 613, 616
exchange controls 672
Hague Convention on Taking Evidence
Abroad 478
indirect jurisdiction 21-2
industrial actions, torts choice of law 558
insolvency, Brussels I Regulation 31
insurance
against punitive damages 221, 227-8
Brussels I Regulation 52, 66
choice-of-court agreements 176, 177
enforcement and recognition 324
choice of law
assignments 745-52
branches 799
Rome I Regulation 594, 603
conditional fees 310
reinsurance, US antitrust law 825-31
US guest statutes and 539-40, 549
integrity 7-8
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intellectual property
See also patents
Brussels I Regulation
application in England 301
exclusive jurisdiction 70-1, 289
jurisdiction 289-300
multiple defendants 294-300
procedural options 292-5
registration 289-91
subject jurisdiction 289-91
validity of rights 291-5
English jurisdiction 300-2
application of rules 301-2
scope 300-1
Hague Choice of Court Convention 294
challenging validity 302-3
copyright 302
enforcement of judgments 303
infringement proceedings 303
licensing agreements 302
scope 302-3
monopolies 288
Rome II Regulation 562-3
torts jurisdiction 288
counterclaims 288-9
defences 288
inter-state conflicts of law 4
interest analysis, choice of law 515-19,
543, 552-8, 628, 637-8, 640-1,
654-5
international law. See conflict of laws;
public international law
Internet
defamation 277, 282-5
effect on commercial litigation 392
Rome I Regulation and consumer
contracts 603
targeting 603
Iran
Anglo-American coup (1953) 708-9
Anglo-Iranian 0il 707-9, 725
oil concessions 707
Pahlavi dynasty 706-7, 709
UK ICJ proceedings 709
US judicial politics 220, 398-9
Iraq, 1968 revolution 777
Ireland, corporate domicile 28
Italy
choice-of-court agreements and 255-9
ecclesiastical courts 368
exchange controls 669
fair hearings and 255, 367-8
human rights 255
‘Italian torpedo’ 255-9
arbitration and 259-63
patents 255, 299-300

patent actions 255
slow courts 254-5
stolen property 697-8

Jamaica 469-70, 531-3
Japan 201, 506
Jewish law 622
judgments
conflicting judgments 13, 375
enforcement of foreign judgments. See
foreign judgments
exclusive enforcement jurisdiction,
Brussels I Regulation 70-1
foreign judgments. See foreign
judgments
in personam 12
meaning, Brussels I Regulation 323
judiciary
competence and integrity 7-8
corruption 185, 308, 309
English standards 310
US standards 305
jurisdiction
agreements. See choice-of-court
agreements
biases 7
Brussels I Regulation. See Brussels I
Regulation
Canada. See Canada
civil and commercial matters 30-8
companies. See companies
competence and integrity 7-8
conflicts
antisuit injunctions. See antisuit
injunctions
common v. civil law 205-6, 228-9
forum non conveniens. See forum non
conveniens
lis pendens. See lis pendens
consent 15, 16, 102
considerations 12-15
convenience 14-15
See also forum non conveniens
defamation. See defamation
diagram 13
domestic v. international 11
EC. See Brussels I Regulation
ECJ procedures 290
English traditional rules 144, 282
See also service of claims
application 77
cause of action jurisdiction 353-4
consent 102
exclusive jurisdiction 102-3
flexibility 104
foreign judgments 346-57
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jurisdiction (cont.) languages, employment contracts 174-5
English traditional rules (cont.) Lauterpacht, H. 808
forum/claims/defendant links 423 leases jurisdiction 58, 70-1
freezing orders and 411-12 legal aid 6, 310, 314
jurisdictional challenges 101 legal profession
service of claims on companies 83-96 choice of law 638-42
service of claims on individuals 77-83 contingency fees 3, 6n, 159, 160, 304-5,
submission to jurisdiction 354-5 638-42
torts 532 United States 671
exclusive. See exclusive jurisdiction legal representation 6, 327-8
executive jurisdiction 11, 803, 804-8 letters of credit
extension policies 15 commercial importance 742
fairness and 14-15 English common law, situs 740-3, 772
importance 5-8 illegal contracts 735-6
in personam Rome I Regulation 585-8
connections 15-16 letters of request
consent 15, 16 England 459, 479-88
domicile and residence 15-16 bilateral treaties 483, 486
meaning 12 civil or commercial matters 479, 480-7
principles 15-16 fishing expeditions 479-80, 837
in rem Hague Convention 478, 479
meaning 12 initiatives by parties 488-92
principles 16 legislation 479
ships 12 privilege 479
IPRs. See intellectual property South Carolina Insurance 489-92
judicial jurisdiction 11-12, 803 tax proceedings 480-7
legal representation and 6 Hague Convention
legislative jurisdiction 11, 803-4, 828 civil or commercial matters 480, 481
meanings 11-12, 803 France 493
multinationals in Third World 303-16 procedures 477-8
product liability. See product liability refusal to give evidence 478
scope of conflict of law 3 state refusal to execute 478
service conferring jurisdiction UK Declaration 478, 479
Canada 106 US views of 493-8
England 77-83 UK blocking statute 846
United States 145-55 United States 488
subject jurisdiction 11-12 Aérospatiale 493-8
time/resources and 14 civil or public law 487
transient. See transient jurisdiction extraterritoriality 835-41
UK jurisdictions 11 initiatives by parties 488
United States. See United States uranium cartel 835-41
values 7 views of Hague Convention 493-8
jury trials 6-7, 159, 160, 527 lex fori, primacy, United States 519
lex incorporationis 507-10
Kuwait, marine insurance 569, 574 lex loci actus, principle 505, 511
lex loci contractus
Laker Airways case 848-9 theory 566-7
Lalive, P. A. 699 US inter-state choice of law 515
land lex loci solutionis 567
Brussels I Regulation lex situs
equitable rights 71-2 assignments and 746-52, 755
exclusive jurisdiction 70-1, 103, 325 debts 742, 783
trespass to foreign land 103, 300 intangible property 721-7, 748
contract choice of law 570, 603, 606 international law and 709-10, 717
estate agents 634-8 land 511, 696
lex situs 511, 696 letters of credit 740-3
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movable property 696-7
nationalizations and 706, 783
principle 505, 511
property 696, 720-1
shares 756-65
ships and 704
stolen property and 697-702
succession 696
Libya
nationalizations 715-17
UK policy 740
US sanctions 734-5, 740
licensing agreements 302
Liechtenstein 507
liens, US tax liens 429-31, 703
lis pendens
advantages 205
Brussels I Regulation 29, 237-41
arbitration and 259-63
Articles 27-30 237-8
choice-of-court agreements and 255-9
delaying tactics 256-9
discretion 240-1
foreign judgments 364-7
forum non conveniens and 240-1
‘Italian torpedoes’ 256-9, 299-300
meaning of seised 238
non-member defendants 245-6, 365-6
objective 241, 242-3
race to the courts 254
related proceedings 240-1
same cause of action 238-40
same parties 240
civilian court seised first 206
civilian systems 205
common law court seised first 206
England
defamation 286
enforcement of foreign judgments
364-7
forum non conveniens and 211
forum non conveniens and 206-7, 211
Lugano Convention 241
meaning 205
lobbying contracts 618-19, 629-30
Lowenfeld, Andreas 473-5
Lugano Convention
assessment 76
Brussels I Regulation and 29-30, 60-1
foreign judgments, application 322
lis pendens 241
parties 20-1

Malta, tort damages 550, 552
Mann, F. A. 460, 487, 669-70
Mareva injunctions. See freezing orders

marriage
choice of law 506, 527-8
England, revocation of wills 513
Maxwell, Robert 759
Mexico
exchange controls 787
extradition treaty with US 805
sisal monopoly and US antitrust law
814-15
US kidnap and trial of Mexican citizens
804-8
Monaco 665
Monroe Doctrine 811n6
Morris, J. H. C. 699
Mosadeq, Mohammed 707, 709
Moshinsky, Mark 749
multinational companies, torts
Dow case 305-6
English jurisdiction 310-16
issues 304
jurisdiction and Third World 303-16
jurisdictional options 304
practices 303-4
Texaco case 304, 306-10
US jurisdiction 304-10
multiple defendants
Brussels I Regulation 62-5, 124-5
intellectual property 294-300
English freezing orders worldwide 418,
420, 421
English jurisdiction 63
forum non conveniens, English or EC law
243-50
forum shopping 63
service outside jurisdiction
Canada 124
England 101, 124
forum non conveniens 124
US jurisdiction 63
Munich Patent Convention (1973) 295, 296,
297
mutual trust, Brussels Convention 251-4,
258

Nadelmann, Kurt 398
nationality
choice of law and 506
nationality jurisdiction. See France
nationalizations
Canadian choice of law, shares 756-9
circumstances 704
English choice of law 704-10
Anglo-Iranian 0il 706-9, 725
appropriation of shares 761-5
German nationalization of Jewish
property 717-19

© in this web service Cambridge University Press

www.cambridge.org



http://www.cambridge.org/9780521868075
http://www.cambridge.org
http://www.cambridge.org

Cambridge University Press

978-0-521-86807-5 - International Commercial Litigation: Text, Cases and Materials on Private International Law

Trevor C. Hartley
Index
More information

884

INDEX

nationalizations (cont.)
English choice of law (cont.)
law reform 798, 799
lex situs 706, 783
property in England 779
international law and recognition
709-17, 793-4
US choice of law 710-17
Bangladesh 779-82
Cuban nationalizations 710-15, 784
Hickenlooper Amendment 714,
715-16, 793-4
Iraq 777-9
Libya 715-17
Mexican banks 785-90
new approach 783-4
original approach 777-83
property in US 777-83
Vietnamese property 782-3
wartime situations 781-2
negligence, interpretation 7
negotiable instruments 572, 761, 765
Netherlands
carriage of goods by sea 188
employers’ liability 643, 645-7
kort geding procedure 434-5, 438, 439,
442
maintenance orders 333
personal law of companies 506
New York Arbitration Convention 180, 336,
416
Nixon, Richard 804
non-compete agreements 651-60
Noriega, Manuel 811n
Norway 486n, 649-50
Nussbaum, Frederick 669

OECD 860
oil drilling 643-9, 767-71
overriding statutes
consumer contracts 660-3
doctrine 633-4
employees. See employment contracts
estate agents 634-8
legal profession 638-42
Rome I Regulation 600, 606-11

package travel 603

Pahlavi dynasty 706-7, 709

Pakistan, partition 779-80

Panama
company law, subsidiaries 507, 510
corporate haven 507
independence 810-11
Noriega regime 811n
proof of law 523-6

US banana companies 810-14
US control 810-11
patents
annulment, erga omnes effect 294
Brussels I Regulation
jurisdiction 290-300, 593
multiple defendants 294-300
pharmaceuticals 295-300
registration 289-91
validity issues 291-4
development of law 294-5
territoriality 294, 832
English jurisdiction 300-2
exclusive jurisdiction 832
‘Italian torpedo’ device 255,
299-300
judicial competence 7
jury trials 7
Munich Convention 295, 296, 297
nature 832, 834
parallel patents 294
US extraterritoriality and 832-5, 850
validity of rights 291-5
penalties
bail bonds 373-4
foreign judgments, non-enforceability
369-75, 725
UK blocking statute 846
US extraterritoriality 850-1
personal law
companies 506-11
domicile 506
habitual residence 506
individuals 506
lex incorporationis 507-10
nationality 506
principle 505
Peru
exchange controls 673, 675
extradition treaty with US 806
US kidnappings in 806
pharmaceutical patents 295-300
post
contracts made by post 98
service of claims 78
precedents, English doctrine 679-84
preliminary rulings 18, 20
privacy 277-8
private and public law
classification issues 484-7
competition law 810
private international law. See conflict of
laws
privilege, letters of request 479
pro bono work 159n56
proceeds of crime 368-9, 704
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product liability
Brussels I Regulation
comparisons 276
exorbitant jurisdiction 270
place of harmful event 55
Canadian jurisdiction 270-1, 276
England
jurisdiction issues 265-70
place of cause of action 265-70
place of marketing 265, 269-70
Thalidomide case 265-9
jurisdiction issues
Australia 265-9
Canada 270-1, 276
comparisons 276-7
England 265-70
necessary or proper party 277
United States 138-42, 270, 272-6
pharmaceuticals 265-9
Rome II Regulation 559-62
service out of jurisdiction 265
US jurisdiction
awareness 273-5
comparisons 276-7
foreseeability 273, 275
place of marketing 270
state jurisdiction 138-42, 272-6
promissory notes, choice of law
Germany 512
Rome I Regulation 572, 788
United States 785-8
property choice of law
debts. See debts
effect of government acts, US v. England
797-8
English contract or property
assignments 746-52
bank accounts 734-40
contractual debts 721-34
law reform 798-9
letters of credit 740-3
shares 756
US compared 797-8
immovable property. See land
intangible property 720
created by contract 797
shares 761
situs 721-7, 748, 789
United States 784, 789
lex situs 696, 720-1
movable and immovable 696
movable property 696-7
nationalizations. See nationalizations
security of title 699, 700
stolen property, English cases 697-792
tangible and intangible 696

taxation 702-4
United States
new approaches 783-91
original approach 777-83
situs 791-2
Protection of Trading Interests Act 1980
claw-back 847
criminal penalties 846
foreign judgments 846-7
Laker Airways case 848-9
obtaining evidence 846
overseas measures 845-6
response to US extraterritoriality 845-8
scope 845
Soviet gas pipeline 849-50
provisional measures
Brussels Regulation 431
applicability 445-8
arbitration disputes 435-7
Denilauler case 432-4
enforcement of orders in other states
442-5
English implementation 431
interim payment orders 437-8
judgments in other states 446
jurisdiction over substance 432-4
Mietz v. Intership 439-42
no judgments in other states 446
no jurisdiction over substance 434-42
no other European court seised first
447
other European court seised first
446-7
provisional and protective measures
431, 437
subject jurisdiction 446
Van Uden v. Deco 434-9
foreign judgments
Brussels Regulation 337
English jurisdiction 411
freezing orders. See freezing orders
public and private law
classification issues 484-7
competition law 810
public international law
EC competition law and 855, 858, 859
expropriations and 709-17, 762-3, 793-4
Hickenlooper Amendment and 793-4
lex situs and 709-10, 717
US extraterritoriality and 828-9, 851
US kidnappings and 807, 808
public policy
choice-of-court agreements
Hague Convention 203
United States 190, 192
common law countries 514
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public policy (cont.)

contract choice of law
Australia 635
objectives 599
traditional theory 514, 528
United States 630-1, 657-9
English contracts illegal under foreign
law 634
arbitration 623-4
ex turpi causa defence 620-1
foreign policy 617-19
sanction-busting 614, 615
smuggling 612
foreign judgments and
Brussels I Regulation 325-32, 335
Canada 390
English defences 367
nationalizations
English policy 705-6, 779
US policy 779
torts choice of law, England 531
public registers, jurisdiction 70-1
punitive damages 221, 227-8, 373

race discrimination 717-19
Reagan, Ronald 734-5, 849
reasonableness, interpretation 7
recognition of foreign judgments. See
foreign judgments

Reese, Willis 398
renvoi

Australia 545-6

problems 511, 513-14

Rome I Regulation and 597

Rome II Regulation 546

total renvoi 513-14

res judicata, foreign judgments 319, 375-6

residence
foreign companies 83-7
habitual residence
choice of law 506
consumer contracts 603
meaning 538
road law and 536
Rome I Regulation 506, 583-4, 603
Rome II Regulation 506, 536-8
succession 696
jurisdiction in personam and 15-16
resources, jurisdiction and 14
restitution 52
results-oriented decisions 702, 772, 787
road law 536
Roman law 146, 728
Rome Convention
See also Rome I Regulation
abrogation 571

Article 7 607

consumer contracts 662

drafting 66

employment contracts 66

Giuliano-Lagarde Report 571, 574, 577,
578, 592, 747

interpretation jurisdiction 744

negotiations 571

overriding mandatory rules 607

three-step approach 571

Rome I Regulation

application to England 570
arbitration and 572
Article 1 572
assignments. See assignments
branches and agencies 584
capacity to contract 596-7
carriage of goods 594, 603
carriage of passengers 594-5, 603
choice-of-court agreements and 572
civil and commercial matters 571-2
exceptions 572
consumer contracts 594, 602-3, 604-5,
662-3
habitual residence of consumers 603
country, meaning 573
debts, third party debt orders 775-6
employment contracts 594, 603-6
non-compete agreements 655-6,
659-60
express choice 573-4
freedom of choice 573
consent issue 595-6
non-state law 573-4
policy restrictions 599
habitual residence 506, 511, 5834, 603
implied choices 574-80
Amin Rasheed case 569, 574-7
arbitration clauses 577-80
choice-of-court agreements 577
English cases 574-80
Oldendorff case 578-80
reasonable certainty 577-80
standard forms of contract 577, 578
insurance contracts 594, 603
international scope 572-3
territorial sub-units 573
land contracts 603, 606
letters of credit 585-8
negotiable instruments 572, 765
negotiations 582-3, 607, 744, 754
no choice of law
applicable law 580-95
characteristic performance 581, 582,
585-8
closest connection 582, 583, 588-94
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Costa Rican promissory notes 788
English cases 585-95
escape clause 582, 583, 584, 588-94,
605
exceptions 594-5
flexibility 582
general principles 580-3
letters of credit 585-8
linked contracts 584-8
meaning of habitual residence 583-4
non-derogable provisions 600-1
overriding mandatory rules 600,
606-11
Article 9 606
exchange controls 666
provisions of foreign law 606-7, 611,
612
provisions of forum 606, 607-10
overview 571-97
personal law of companies 511
purely domestic contracts 600-1
renvoi and 514, 597
shares 765
subject scope 571-2
subrogations 743-4
third party debt orders 775-6
three-step approach 571
validity of choice 595-6
validity of contracts 597
Rome II Regulation
better law theory 553-4
choice of law by agreement 563-4
choice of law principles 535-9
country of damage 535-6, 555, 558
defamation 563
environmental damage 553, 558
flexibility 539, 545
general rule 535-6
habitual residence 506, 511, 536-8
industrial actions 558
intellectual property 562-3
meaning of country 537, 573
multiple parties 537
non-compete agreements 660
personal law of companies 511
pre-existing relationships 540, 542,
546-7
product liability 559-62
renvoi and 514, 546
road law 536
special rules 558-63
subject scope 564
unfair competition 558
Roosevelt, Kermit 709
Russia 201
See also Soviet Union

Saudi Arabia, armaments 630
Savigny, Friedrich Carl von 5, 8
Schlosser Report 179, 436
Scotland
arresting goods to found jurisdiction
214
contract choice of law
consumer contracts 660-3
employment contracts 649-51
forum non conveniens 207, 212
limitation of actions 541
solatium 541
terminology 540
torts choice of law
double actionability 541-2
pre-existing relations 540-2
separate jurisdiction 537
universal succession 728
search orders
conditions 463-4
evidence abroad 464-7
orders in personam 464, 466
seised, meaning 238
service of claims
Brussels I Regulation
applicability 83
consular agents 75
foreign judgments 339-41, 342
place of business 340-1
procedure 74-5
sufficient time 340
conferring jurisdiction
Canada 106
England 78, 79-81
United States 145-55
English enforcement of foreign
judgments 347-50
English procedure
claim forms 77-8
date of seised 238
jurisdictional challenges 102
methods 78
English service on foreign companies
agents 87-90
applicability of Brussels Regulation
83
branches 90-5
company law 90-2
company offices 84-7
place of business 83-7
rules 83-96
subsidiaries 95
temporary anomaly 90-5
traditional rules 834, 144
English service on non-resident
individuals 77-83
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service of claims (cont.)

English transient jurisdiction
foreign judgments 347-9
forum non conveniens 78, 81-3
model 146
oppression 81-3
service conferring jurisdiction 78,
79-81
Hague Convention 75
outside jurisdiction. See service outside
jurisdiction
United States
federal jurisdiction 151-5
transient jurisdiction 145-50

service outside jurisdiction

Canada
assumed jurisdiction 108-11
comity 118, 121-2, 126-7
enforcement of orders 382-90
extra-provincial cases 107-22, 382-90
forum/claim connections 114-15,
120
forum/defendant connections 115,
120
forum non conveniens 127-8
Gajraj case 119-22
international cases 122-9
international or extra-provincial cases
117,121
Lemmex case 122-5
multiple defendants 124
Muscutt case 107-19
Ontario torts 106-25, 128-9
personal subjection approach 112, 113
procedure 106
Quebec torts 125-9
real and substantial connection
110-15, 126-8, 130, 389-90
reciprocity 116-17, 121
unfairness to defendants 115-16, 120,
123
unfairness to plaintiffs 116, 120-1,
123-4
English contracts 97-9
breach committed in jurisdiction 99
declarations of no contract 99
governed by English law 99
made through agents in jurisdiction
98-9
made within jurisdiction 97-8
English permissions
applications 96-7
burden of proof 96
challenges 97
disclosure 96-7
forum non conveniens 207, 208, 212-22

English rules 96-101
compliance with local law 97
defamation 282
development 96
multiple defendants 101
procedures 97
weak parties 101
torts
Canada 106-25, 128-9
English rules 99-101
product liability 265
use of English law in Canada 107-8,
109
set-off 65
shares
contracts or property 756
situs
Braun case 756-9
Canada 756-9
common law 756-5
English cases 759-65
Macmillan v. Bishopsgate 759-61
nationalizations 761-5
Rome I Regulation 765
Williams & Humbert case 761-5
shipping
arrest of ships to found jurisdiction 211,
377
bills of lading. See bills of lading
choice of law 703—4
charterparties 578-80, 687-90
employers’ liability, Scotland 649-51
English marine insurance 569, 574-7
English torts 530-1
lex situs and 704
marine insurance, assignments
745-52
proof of foreign law 522-6
foreign currency judgments 681, 684-93
jurisdiction in rem 12, 16, 377
UK law 188
slavery 516-17
smuggling 611-12
social assistance, recovery 36-8
South Africa
extraterritoriality 808
foreign judgments 349-50
Indian embargo 613, 616
South American Convention on Human
Rights 762
Soviet Union
gas pipeline 849-50
German invasion (1941) 707
nationalizations 704-6
UK invasion (1921) 706
UK recognition 704-6
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Spain
nationalizations 761-5
price control legislation 625
stare decisis 679-84
state immunity 355
states
See also comity
offending foreign states 14
sovereignty 803

Canadian response to EC competition

law 859
Canadian response to US subpoenas
840-1
EC competition law and 859
English response to US subpoenas
837-8
US approach 813-14
sub-units 11
stay of proceedings
Brussels I Regulation 75
English permissions
forum non conveniens 213-16
vexatious proceedings 208-10
stolen property
art works 697-702
choice of law 697-702
English case law 697-701
US cases 701-2
Winkworth 697-701
English law 697, 701
Italian law 697-8
Swiss law 702
US law 699
subject jurisdiction
Brussels I Regulation
civil and commercial matters 30-8
conflicts of classifications 31-4
excluded areas 30-1
public or private matters 31-8
uncertainty 33
uniformity 33-4
Canada, environmental damage 36
meaning 11-12
United States, federal jurisdiction
133-5
subrogations, Rome I Regulation 743-4
subsidiaries
control by parent companies 449-53
definition 95
Delaware 507
EC competition law and 85461
EC status 855, 856
evidence abroad from 449-53
service of claims 95
US extraterritoriality and 843-5, 850,
857

succession
Brussels I Regulation and 31
lex situs 506, 696
universal succession 728
Sumner Report 361-2
Switzerland
banking secrecy 454
contracts, characteristic performance
581
federalism 537
service of foreign claim forms 97
stolen property 702
torts choice of law 537
Szladits, Charles 485-6

tag jurisdiction. See transient jurisdiction
taxation
English choice of law 702-4
foreign judgments, non-enforceability
369, 374-5, 703, 725, 763
fraud and contracts 620-1
letters of request, England 480-7
US federal tax lien 429-31, 703
terminology 3-4
Thalidomide case 265-9
Thatcher, Margaret 849
theft. See stolen property
torts
choice of law. See torts choice of law
class actions, United States 305
foreign currency 676
France, civil and criminal proceedings
326
jurisdiction. See torts jurisdiction
torts choice of law
Australia 544-7
Canada 540, 542-4, 552-4
China 545
double actionability
England 533-5, 563, 648, 649
Scotland 541-2
employers’ liability
England 643-9
Scotland 649-51
England
claimants in same country 550-2
double actionability 533-5, 563, 648,
649
employers’ liability 643-9
flexibility 551
foreign currency 685-6
historical development 530-5
Jamaican rebellion 531-3
public policy 531
ships 522-6, 530-1, 684-7
Germany 537

© in this web service Cambridge University Press

www.cambridge.org



http://www.cambridge.org/9780521868075
http://www.cambridge.org
http://www.cambridge.org

Cambridge University Press

978-0-521-86807-5 - International Commercial Litigation: Text, Cases and Materials on Private International Law

Trevor C. Hartley
Index
More information

890 INDEX

torts choice of law (cont.)
interest analysis 543, 544-7, 552-8
parties in pre-existing relations
Australia 544-7
Canada 540
Rome II Regulation 540, 542, 546-7
scenario 539-47
Scotland 540-2
United States 539-40, 542-4
parties in same country
England 550-2
scenario 547-52
United States 547-50
Rome II Regulation 535-9
better law theory 553-4
by agreement 563-4
country of damage 535-6, 555, 558
defamation 563
environmental damage 553
flexibility 539, 545
general rule 535-6
habitual residence 506, 511, 536-8
industrial actions 558
intellectual property 562-3
meaning of country 537
multiple parties 537
non-compete agreements 660
personal law of companies 511
pre-existing relationships 540, 542,
546-7
product liability 559-62
renvoi and 514, 546
road law 536
special rules 558-63
subject scope 564
unfair competition 558
Scotland
employers’ liability 649-51
pre-existing relations 540-2
separate jurisdiction 537
United States
Bernhard v. Harrah’s Club 555-8
better law v. interest-analysis 552-8
flexibility 551
guest statutes 539-40, 547-50
meaning of country 537, 538
non-compete agreements 659

parties in pre-existing relation 5424

parties in same country 547-50
place of delict 814
territoriality of antitrust law 810-14,
818-25
torts jurisdiction

Brussels I Regulation
branches and agencies 58, 160-1
economic loss 55-6

environmental damage 53-5
jurisdiction 52-6
place of harmful event 52-6, 278-82
scope 52
Canada
grounds of jurisdiction 106-7
product liability 270-1
service outside jurisdiction 106-25,
128-9
substantial connection test 271
defamation. See defamation
English rules
Internet libel 282-5
presumption 283
requirements 532
service outside jurisdiction 99-101
IPR infringement. See intellectual
property
land, exclusive jurisdiction 103
multinationals in Third World 303-16
English jurisdiction 310-16
forum non conveniens 304, 305-10
jurisdictional options 304
practices 303—4
US jurisdiction 304-10
place of delict
jurisdiction 16
product liability 265-70
service outside jurisdiction
English rules 99-101
Ontario 106-25, 128-9
Quebec 125-9
use of English law in Canada 107-8,
109
trade associations 858, 860-1
transient jurisdiction
England 78-81
foreign judgments 347-9
forum non conveniens 78, 81-3
model 146
oppression 81-3
service conferring jurisdiction 78,
79-81
United States 145-50
trespass to foreign land 103, 300
Turkey, antisuit injunctions 418, 421

United States

act of state doctrine
antitrust law 818-25, 8101-14
Bangladesh expropriations 780-1
Cuban expropriations 784
definition of act of state 819
expropriated property in US 777-83
Hickenlooper Amendment 714,

715-17, 792-6
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Iraq 777-9
Mexican exchange controls 791
Mexican nationalizations 785-90
nationalizations 711-17
situs of debts 784, 785-7
antisuit injunctions 235
choice-of-court agreements 190
counter-antisuit injunctions 848
antitrust law
Clayton Act (1914) 810
extraterritoriality. See
extraterritoriality
origins 810
scope 810
Sherman Act (1890) 810
trade association exemption 858, 860,
861
arbitration, choice of forum 198-201
bail bonds, enforceability in England
373-4
banana republics and 814
banking law, confidentiality 463, 470
carriage of goods by sea 197-201
choice of court. See choice-of-court
agreements
choice of law. See choice of law
class actions, Third World tort claims
305
comity 384, 812, 813, 820, 821-2, 823,
825-30
companies
comparisons with Europe 159-61
Delaware 507-10
domicile 134
confiscation orders, enforcement in
England 368-9
conflict of laws 4, 787
Constitution
contemporary interpretation 150
due process 113, 136-8, 139-41, 143,
145, 148, 150-1, 273, 456
Full Faith and Credit Clause 4, 136
privilege against self-incrimination
837
consumer contracts 194-7
contingency fees 6n, 159, 160
choice of law 638-41, 639
Third World tort claims 304-5
contract choice of law. See contract
choice of law
costs rules 160, 221-2
courts 132-3
defamation 277, 278, 281-2, 285
discovery. See disclosure
domicile 134, 506
evidence abroad. See evidence abroad

exchange contracts, definition 672
extradition treaties 805, 806
extraterritoriality. See extraterritoriality
federal courts
applicable law 135
foreign commercial cases 135
hierarchy 132-3
international jurisdiction 150-5
judicial tenure 135
federal jurisdiction 133-5
burden of proof 154-5
concurrent jurisdiction 134
diversity jurisdiction 134, 135
foreign confiscations. See
nationalizations
foreign judgments 394
international jurisdiction 150-5
minimum contacts doctrine 151, 153
service of writs conferring
jurisdiction 151-5
subject jurisdiction 133-4, 151, 197
federal legal system 132-3
foreign currency claims 676-9
foreign judgments. See foreign
judgments
foreign relations 473-5
forum non conveniens. See forum non
conveniens
forum shopping in 159-61
free speech 277
freezing orders 423, 428-31
federal tax lien 429-31
nuclear weapon 429
fugitive disentitlement doctrine 368
government interests 787
grand juries 467
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