
chapter one

Marrying and Its Documentation in Pre-Modern
Europe: Consent, Celebration, and Property

Philip L. Reynolds

This anthology focuses on the agreements that marrying entailed in Western Chris-
tendom from 400 to 1600, and on the documentation of such agreements. It is
appropriate at the outset, therefore, to reflect synoptically on the process of marry-
ing. What agreements were made and who made them? What was the function of
such agreements in the process of marrying? Which agreements were documented
and which were oral? What other actions did the process of marrying entail, as well
as agreements, and what were their functions? The following sketch is intended
to provide an overarching historical and conceptual framework for the specialized
chapters that follow, to explain some of the terms, concepts, and institutions that
the authors presuppose, and to direct the reader to some of the pertinent secondary
literature.

Marriage brought about three kinds of social change, pertaining respectively
to a core relationship, to a redistribution of property, and to a reconfiguration of
family connections. First, and most fundamentally, a man (or boy) and a woman
(or girl) entered into the core relationship that was marriage itself. They became,
in certain respects, a social unit, forming a partnership (societas) characterized by
a cluster of sexual, collaborative, parental, and familial obligations. Because the
couple became a new family unit, marriage severed a son from his parents even in
virilocal societies. Thus according to Genesis 2:24, a text that surely presupposed
a virilocal norm, the man who marries leaves his father and mother to be united
with his wife: he does not need to leave his parents’ home, but he does leave their
embrace.1 Those who construed marriage as belonging to the natural law considered
its chief raison d’être to be the procreation, rearing, and education of children,
and they sometimes compared human marriage with sexual bonding in other
animals.2 As Augustine was fond of pointing out (see Chapter 3 , by David Hunter),

1 Compare Genesis 24 (on the marriage of Isaac and Rebekah), which clearly depicts virilocal marriage.
2 See Ulpian in Digest 1.1.1.3 (cited by Thomas Aquinas in his discussion of the precepts of the natural

law in Summa theologiae IaIIae, q. 94, art. 2, resp.); Cicero, De officiis I.4.11; and Thomas Aquinas,
In IV Sent., d. 26, q. 1, art. 1, resp.

[ 1 ]
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2 Philip L. Reynolds

Roman dotal instruments customarily referred to marriage as a relationship entered
into liberorum procreandorum causa, that is, for the sake of begetting legitimate
children or one’s own children (i.e., one’s heirs). With his own concubine and
illegitimate son in mind, Augustine observed that whereas one married in order to
have children, children were begotten only accidentally outside marriage, although
they sometimes forced their fathers to love them.3

Second, marriage was an occasion for the transfer (and thus the redistribution)
of property. The husband might endow his wife with a marriage gift, and the
wife might bring a dowry from her family into the marriage. Once the partners
were married, their respective contributions might either be merged as a single
resource or remain under the separate control of the husband and his wife (or their
respective families). The wife might also acquire a dower interest in a portion of
her husband’s property, which would support her in the event of her widowhood.
Eventually, property from both sides would normally pass to the children after
their parents’ deaths, so that dotation was a means by which wealth devolved from
grandparents to grandchildren.

Third, marriage rearranged interfamilial relationships and created new ones.
For example, a husband might gain influence through becoming associated with
his wife’s family, or he might manage real estate that she had brought into the
marriage, or two families might become more closely allied as a result of their
children’s marriage.

Changes of the third sort require no further comment here (although they will
feature in the chapters by Laurent Morelle, Cynthia Johnson, Martha Howell, and
John Witte). But it is appropriate to comment at the outset on changes of the first
and second sorts (pertaining respectively to status and to property), for these were
intrinsically contractual and were therefore the subject of distinct oral or written
agreements. Contracts of two sorts, therefore, attended marrying in premodern
Europe. On the one hand, there were agreements to marry (i.e., to form the core
relationship), whether in the future or with present effect. On the other hand, there
were agreements by which one party conferred betrothal gifts or marital “assigns”
on the other.

Nothing more is meant by the term “contract” here than a binding agreement that
came under the purview of a system of law (whether codified or customary, written
or oral) and was thereby (at least ostensibly) enforceable. This mild use of the term
“contract” does not necessarily imply that there was a codified system of contract
law, or that there was a formal juridical procedure for enforcing contracts, or even
that the existence of a written contract would have been the decisive factor in the
resolution of conflicting claims. Although little evidence of the use of matrimonial
documents in litigation has survived, their form presupposes that they were legally
enforceable. Nor does this use of the term “contract” imply that people considered
marriage to be a contract, for it is one thing to posit marriage as the object of
a contract and quite another to construe marriage itself as a contract with some

3 Augustine, Confessions IV.2(2), CCL 27, 41.
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Marrying and Its Documentation in Pre-modern Europe 3

other object (a distinction of cardinal significance in the history of marriage as a
sacrament).4

In regard to the first aspect of marrying – the formation of the core relation-
ship – something needs to be said, first, about the role of “consent” (consensus)
in the process of marrying, and second, about the intervention of the clergy in
this process. The intervention in question here is not the regulation of marriage
in canon law (although that is part of the story) but rather the active participation
of clergy in marrying (for example, by administering the liturgical celebration of
marriage).

In regard to the second aspect of marrying, something needs to be said here
about the various marital assigns and their economic function, and about the
place of dotation in the nuptial process. With all that in mind, one is in a position
to appreciate how marriages were documented and the respective functions of
written and oral agreements.

Consent and the Nuptial Process

When scholars of marriage in Roman law or in the Middle Ages refer to marital
“consent,” the term is a literal rendering of the Latin consensus, and it is not used in
its usual modern sense. In modern English, the word “consent” usually connotes
permission or compliance with the will of another. To be sure, what counted as
consensus in medieval marriage was often, in fact, only compliance with the will of
families or parents (especially where daughters were concerned), but the Latin term
implied that the two parties were of one mind, and its prefix implied mutuality.
What is in question here, therefore, is at least putatively an active rather than a
merely passive consent. More precisely, it is the kind of agreement that creates
a bond of commitment or obligation between the two parties. Furthermore, the
marital consent of medieval canon law and theology was always an act of agreement
– an event – whereas in classical Roman law, the marital consent that established a
valid marriage did not necessarily require any such act. As long as the partners were
qualified to marry and there was no serious misalliance of class, evidence that they
regarded each other as man and wife or with “marital affection” sufficed, under
Roman law, to establish that they were, in fact, man and wife.5

4 During the high-medieval period, canon lawyers (with the “conjugal debt” of 1 Cor. 7:3 in mind)
were inclined to construe marriage itself as a contract, but theologians were more cautious and
preferred to say that marriage was like a contract: see Georges Le Bras, “Mariage: La doctrine du
mariage chez les théologiens et les canonistes depuis l’an mille,” Dictionnaire de théologie catholique
9/2 (Paris, 1927), 2123–2317, at 2182–84; ibid., “Le mariage dans la théologie et le droit de l’Église du
XIe au XIIIe siècle,” Cahiers de civilisation médiévale 11 (1968): 191 –202, at 194.

5 See Philip L. Reynolds, Marriage in the Western Church: The Christianization of Marriage during
the Patristic and Early Medieval Periods (Leiden, 1994), 35–38. It seems that the betrothal (sponsalia)
envisaged in classical Roman law was a consensual act, but that the legal concept of marital consensus
was inductive, i.e., any reliable indication that the partners regarded each other as man and wife,
whether it be found in an event or in an attitude, sufficed to establish that the partners were of
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4 Philip L. Reynolds

During the early Middle Ages, the act of mutual agreement formally required
for marriage was prospective: it created a contract that would be fulfilled at length
when the spouses came together as man and wife. In other words, it was a betrothal.6

The usual Latin term for this agreement in the early Middle Ages was desponsatio,
although the classical term sponsalia (denoting a promise to marry) was sometimes
used in the same sense. Notwithstanding some equivocation about the precise
function and the effect of betrothal, the notion of an act of agreement in the
present tense that immediately creates a marriage did not become explicit until the
twelfth century. To appreciate the function of betrothal, therefore, one needs to
appreciate its relation to the process that it initiated.

A remarkable letter that Pope Nicholas I wrote to Boris, the Khan of Bulgaria, in
866 provides us with a good point of departure for understanding the early medieval
nuptial process.7 Boris was trying to decide whether his people should join the
Orthodox or the Roman branches of the church, and Nicholas explained, among
other matters, how people married in the West. It is a unique record, for references
to marriage during this period usually presupposed a common understanding.

The process outlined in the letter begins with betrothal (sponsalia), which
Nicholas defines as an agreement to marry in the future. Next, the sponsus gives the
sponsa a ring as a pledge (arrha) of his intent and as a symbol of their undivided
fidelity, and he confers upon her, by means of a written agreement, a dowry that
is acceptable to both sides. All of these steps may occur before the partners are
of marriageable age. At length, when they are old enough, they are blessed and
veiled in a church ceremony. Nicholas adds that, in contrast with Eastern prac-
tice, there is no sin if any of these formalities are omitted, for formal marriages are
expensive and many cannot afford them; only the acts of agreement (consensus) are
strictly necessary.8 But he says nothing about anyone’s agreement in the wedding
phase of the process. Agreement is expressed chiefly in the betrothal, which he

one mind in the relevant sense. Because marriage in pre-Christian Roman law was dissoluble and
the law defined no conjugal rights or obligations (although there were social norms and customary
expectations), the main consequence of a valid marriage was that its offspring were legitimate.

6 On the early medieval betrothal, see Reynolds, Marriage in the Western Church, 315–27; and on the
meaning of desponsatio in early Christian usage, see ibid., 316–23.

7 Nicholas I, Epist. 99 (Responsa ad consulta Bulgarorum), c. 3, in MGH Epist. 6, Epistolae Karolini Aevi
4 (1925), p. 570. The passage of the letter referred to here is translated subsequently in ch. 4 (at n. 37),
and there is a translation of the sections of the letter on marriage and sexual morality in Jacqueline
Murray (ed.), Love, Marriage, and Family in the Middle Ages: A Reader (Peterborough, Canada, 2001),
234–41. For commentary, see Michael M. Sheehan, “The bishop of Rome to a barbarian King on
the rituals of marriage,” in Steven B. Bowman and Blanche E. Cody (eds.), In iure veritas: Studies
in Canon Law in Memory of Schafer Williams (Cincinnati, 1991), 187–99; reprinted in Michael M.
Sheehan, Marriage, Family, and Law in Medieval Europe: Collected Studies, James K. Farge (ed.)
(Toronto, 1996), 278–91; and Angeliki E. Laiou, “Consensus facit nuptias – et non: Pope Nicholas I’s
Responsa to the Bulgarians as a source for Byzantine marriage customs,” Rechtshistorisches Journal,
4 (1985): 189–201, reprinted in eadem, Gender, Society and Economic Life in Byzantium (Aldershot,
1992).

8 Epist. 99, p. 570, lines 16–21.
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Marrying and Its Documentation in Pre-modern Europe 5

says is “celebrated with the consent both of those who are contracting the mar-
riage and of those in whose power they are.” Here Nicholas is echoing an opinion
of the third-century Roman jurist Paulus regarding consent to marry: marriage
(nuptiae), Paulus says, is not valid “unless all give their consent, that is, those who
come together and those in whose power they are.”9 Nicholas emphasizes mutual
agreement, too, when he mentions the dowry. But he treats bride and groom at the
wedding as passive recipients: they are brought (perducuntur) to the wedding cere-
mony and placed (statuuntur) at the hand of a priest, and they receive (suscipiunt)
the priest’s blessing and the veil.

The difference between Nicholas’s notion of marrying and our modern notion
is fundamental. We are accustomed to regard marrying as an event consisting
essentially of an exchange of vows with immediate effect. Before the exchange,
the partners are unmarried (albeit probably “engaged”). After the event, they are
married. Anyone approaching medieval or even early modern marriage with that
assumption in mind would find much that is confusing or puzzling. Normative
accounts of marrying by theologians and canon lawyers from the high (i.e., central)
and late Middle Ages might seem largely consistent with it, but sources that are
closer to practice during the period indicate that people still regarded marrying as a
process or a series of steps, even when canon law defined a particular point or event
that was, in itself, a sufficient condition for marriage. What has sometimes been
called the “processual” view of marriage was deeply rooted in Western tradition,
and the innovations of high-medieval theologians could not uproot it.10

Betrothal, then, was an agreement between the partners and between their
respective parents or kinsfolk that created an obligation that would be fulfilled
when the partners eventually came together. Courtship, negotiations, or pourpar-
lers might occur before the betrothal, but once the partners were betrothed, they
were contractually bound together, albeit not indissolubly (for they could dissolve
their betrothal on numerous grounds as well as by mutual consent). Although the
partners could become betrothed before they were of marriageable age (in the-
ory, from the age of seven), it was chiefly through this prospective agreement that
the parties expressed the consensual, contractual aspect of marriage. Clearly, this
was not a norm that emphasized the genuine consent of the partners themselves,
although (as Nicholas notes) their consent, too, was supposedly required. If all
went according to plan, there was no need to repeat at a wedding the agreement
that had already been expressed in the betrothal, although subsequent steps (such
as dotation) would confirm the agreement and keep it on track. Marriage was

9 Dig. 23.2.2. Cf. Dig. 23.1.7.1 and 23.1.11, which state that the consents required for betrothal (sponsalia)
are the same as those for marriage. The person in power is normally the paterfamilias.

10 See Reynolds, Marriage in the Western Church, 315–61; Mia Korpiola, “An act or a process? Competing
views on marriage formation and legitimacy in medieval Europe,” in Lars Ivar Hansen (ed.), Family,
Marriage and Property Devolution in the Middle Ages (Tromsø, 2000), 31 –54; and Alan Macfarlane,
Marriage and Love in England: Modes of Reproduction 1300–1840 (Oxford, 1986), 291 –317.
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6 Philip L. Reynolds

completed at length in the coming together of the partners in a shared life, an
occasion marked by the “handing over” (traditio) of the wife to her husband,
when the husband was said to lead (ducere) his wife in marriage. Whereas she had
formerly been his betrothed (sponsa) and a wife-to-be, she was now fully mar-
ried (nupta). Their coming together was the presumptive occasion for the sexual
consummation of their marriage, but prior to Gratian, it seems, there was no defini-
tive doctrine that consummation was a formal requirement for marriage. Ideally,
as Nicholas indicates, a church ceremony or at least a priestly blessing would pre-
cede or mark the occasion of their coming together, but the term nuptiae does
not necessarily denote a liturgical event, despite its etymological connection with
veiling.

The Christian understanding of the nuptial process during the early Middle
Ages was therefore closely akin to the Jewish one, although the betrothed woman
in Judaism was arguably even more “married” than her Christian counterpart,
and the process was typically quicker. Marrying among Jews began with kiddushin
(betrothal), which created an inchoate marriage.11 The betrothed woman contin-
ued to live in her parents’ home, but her status in other respects was that of a
married woman. (If she was unfaithful, she was in the fullest sense an adulteress.)
After sufficient time had elapsed for the necessary preparations,12 the marriage
was concluded in nisuin, when the partners came together as husband and wife.
Thus, according to the Vulgate version of Matthew’s Gospel (Matt. 1:18), Mary was
betrothed (desponsata) to Joseph when she conceived Jesus, but they had not yet
“come together” (convenirent). Yet the implications of that crucial precedent were
ambiguous, and attempts to resolve the ambiguity by theologians and canonists
of the high Middle Ages were not entirely successful. Augustine observes that an
angel called Mary Joseph’s wife (coniux) as soon as they were betrothed (ex prima
desponsationis fide), even though Joseph would never “know” her.13 Is a betrothal
(desponsatio) a promise to do something in the future or an act that has immediate
effect?

In the twelfth century, the canonist Gratian defined the nuptial process formally
by characterizing betrothal as matrimonium initiatum: a marriage that had begun.
Marriage was perfected and rendered legally valid (ratum), according to Gratian,
through subsequent coitus (the “knowing” to which Augustine referred).14 Gratian

11 See Boaz Cohen, Jewish and Roman Law: A Comparative Study, vol. 1 (New York, 1966), 279–348;
and Mordechai A. Friedman, Jewish Marriage in Palestine: A Cairo Genizah Study (2 vols., Tel-Aviv
and New York, 1980–81), vol. 1, 192–93.

12 According to Friedman (ibid., 193), the standard period for a first marriage was twelve months, and
for subsequent marriage thirty days, although a longer period might be permitted for a very young
bride.

13 De nuptiis et concupiscentia I.11 (12), CSEL 42, 224.
14 Decretum, C. 27, q. 2, cc. 34–39, in Emil Friedberg (ed.), Corpus Iuris Canonici, vol. 1 (Leipzig, 1879),

1073–74, especially dictum post c. 34 (1073) and dictum post c. 39 (1074). On Gratian’s theory, see
John A. Alesandro, Gratian’s Notion of Marital Consummation (Rome, 1971); Le Bras, “Doctrine du
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Marrying and Its Documentation in Pre-modern Europe 7

presented his theory as a way of reconciling two sets of dicta from the church
Fathers and later Christian authorities. On one side were the “consensual” proof
texts, which, taken together, implied not only that consensus alone was sufficient
for marriage but also that the partners became man and wife as soon as they were
betrothed. On the other side were the “coital” proof texts, according to which a
woman was not married and did not participate in the nuptial mystery of Christ
and the church (Eph. 5:32) until her marriage had been sexually consummated.15

In fact, although it probably did not seem so to Gratian, the two sets of auctoritates
were not evenly matched, for while the dossier on the consensual side was genuine
and mostly apropos, the chief texts on the other side were spurious, corrupted, or
misappropriated.16 Be that as it may, Gratian found his solution in the notion of
matrimonium initiatum: yes, spouses were married as soon as they were betrothed,
but only by matrimonium initiatum, and not by matrimonium ratum.

Gratian’s theory was congruent not only with the traditional customs and expec-
tations of his day17 but also with the key biblical premise that marriage is a union of
“two in one flesh” (Gen. 2:24). Yet although the position that he advocated was not
without precedent in patristic and medieval thought, it defined the role of coitus in
the formation of marriage with a clarity that was quite new in continental Europe,
and it therefore provoked debate. Scholars have often assumed that Gratian’s coital
theory originated in Germanic law, but the evidence regarding continental Europe
is wanting.18 Some twelfth-century scholars of Roman civil law maintained that

mariage” (n. 4 earlier) 2149–51; and James A. Brundage, Law, Sex, and Christian Society in Medieval
Europe (Chicago, 1987), 235–39. Gratian probably completed the Decretum in the early 1140s, but
the process of its composition was complicated, and Gratian remains a shadowy figure: see Anders
Winroth, The Making of Gratian’s Decretum (Cambridge, 2000).

15 Needless to say, if the wife did not participate in the mystery, neither did her husband, but in fact
the crucial texts happened to frame the issue as one pertaining only to the wife, for the germ of the
dossier was a letter by Pope Leo I regarding a man’s marriage to a girl who had been his slave or
servant. See Reynolds, Marriage in the Western Church, 162–67, 355–56, 390–91.

16 The germ of the dossier was a text from Pope Leo I. Hincmar of Reims misappropriated the text, and
through a misreading of Hincmar, variants of the text became ascribed to Augustine and appear in
this guise in Gratian and elsewhere (including the MGH edition of Hincmar). On Leo and Hincmar,
see Reynolds, Marriage in the Western Church, 328–61, but my treatment of Hincmar (353–61) should
be corrected or supplemented in the light of Gérard Fransen, “Le lettre de Hincmar de Reims au sujet
du mariage d’Étienne,” in R. Lievens, E. Van Mingroot, and W. Verbeke (eds.), Pascua Mediaevalia,
Mediaevalia Lovaniensia series I, studia X (Leuven, 1983), 133–46. On the history of the false dossier in
the early twelfth century, see Nicholas M. Haring, “The Sententiae Magistri A (Vat. ms lat. 4361) and
the School of Laon,” Mediaeval Studies 17 (1955): 1 –45; and Heinrich J. F. Reinhardt, Die Ehelehre des
Schule des Anselm von Laon, = Beiträge zur Geschichte der Philosophie und Theologie des Mittelalters
N.F. 14 (Münster, 1974), 86–93.

17 See Jean Gaudemet, Le mariage en occident: Le mæurs et le droit (Paris, 1987), 185–88.
18 The role of coitus – or rather, bedding – in marrying is expressed with unusual clarity in early Icelandic

law: see Andrew Dennis, Peter Foote, and Richard Jenkins (eds. and trans.), Grágás II: Laws of Early
Iceland, vol. 2 (Mannitoba, 2000), add. 147, p. 243: “A wedding is celebrated in accordance with law
if a legal administrator betroths the woman and there are six men at least at the wedding and the
bridegroom goes openly into the same bed as the woman.” (Grágás is the collective term for written
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8 Philip L. Reynolds

the “handing over” (traditio) of the bride or her being led into her husband’s
home (deductio) was the moment at which marriage was complete, whether or
not consummation ensued immediately, and although this was a minority opinion
(at a time when scholarly opinions became polarized between the consensual and
coital theories of marriage formation), it was probably a better reflection of the
traditional view.19

There was still some tension, if not outright inconsistency, between Gratian’s
theory and the teaching of Augustine, who, for complex theological and ideologi-
cal reasons, had taught not only that agreement alone created a marriage but that
Mary and Joseph had been married in the fullest sense.20 Gratian’s attempt to inter-
pret Augustine in the light of his conciliatory position was astute but not entirely
convincing, although it must be said that Augustine’s own intentions had been
pastoral and ideological: he had never intended to resolve canonical or juridical
issues regarding the formation of a valid marriage.

An alternative position arose in the schools of twelfth-century Paris, where its
first proponents were theologians. (The relationship between the theory and con-
temporaneous jurisdiction in Paris at that time remains obscure.) Where Gratian
tried to conciliate between coital and consensual theories of marriage formation,
Hugh of St. Victor and Peter Lombard took the consensual theory of marriage for-
mation to its logical extreme. With good support from Augustine, Hugh developed
his theory in two works composed in the 1130s. The first was a polemical treatise
on the virginity of Mary, in which he rebutted an unnamed adversary who held
views similar to Gratian’s.21 He later incorporated the theory of marriage devel-
oped there into his comprehensive treatment of marriage in the De sacramentis
Christianae fidei, the first of the great theological summae.22 Hugh maintained, on
the one hand, that Mary and Joseph were truly married, and on the other hand,
that Mary was a virgin not only in body but also in mind, which is to say that

Icelandic laws originating before the Iceland’s submission to Norway in 1262/64.) In twelfth-century
Iceland, a legal marriage required three things: betrothal (festar), the wedding feast (bryllup), and
witnessed bedding or consummation. There would usually be some delay (normally not more than
twelve months) between the betrothal and the conclusion of the marriage (in the wedding feast and
bedding). On the role of consummation in Icelandic marriage, see Roberta Frank, “Marriage in
twelfth- and thirteenth-century Iceland,” Viator 4 (1973): 473–84, at 475; and Jenny Jochens, “The
church and sexuality in medieval Iceland,” Journal of Medieval History 6 (1980): 377–92, at 380.

19 See Charles Donahue, Jr., “The case of the man who fell into the Tiber: The Roman law of marriage
at the time of the glossators,” American Journal of Legal History 22 (1978): 1 –53; and Brundage, Law,
Sex, and Christian Society, 266–67.

20 See Reynolds, Marriage in the Western Church, 254–57, and 339–45 passim.
21 De beatae Mariae virginitate, in P. Sicard (ed.), L’Oeuvre de Hugues de Saint-Victor, vol. 2: Super

Canticum Mariae [etc.], with commentary and translations by Bernadette Jollès (Turnhout, 2000),
183–259. For the Migne version, see PL 176:857–76.

22 De sacramentis Christianae fidei, I, 8, c. 13 (PL 176:314C–318A); ibid., II, 11, c. 2 (482A–D). Hugh
devotes the whole of part 11 of Book II (479–520) to marriage. Both treatises date from the period
1130/31 –37, but the treatise on Mary was written before the De sacramentis: see remarks by B. Jollès
in Super canticum Mariae [etc.], 8–9.
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Marrying and Its Documentation in Pre-modern Europe 9

she made her marriage vows while intending not to consummate her marriage (a
problematic position under medieval canon law). Hugh carefully expounded Gen-
esis 2:24: “Wherefore a man shall leave father and mother, and shall cleave to his
wife, and they shall be two in one flesh.” According to Hugh’s analysis, the dictum
clearly implies that husband’s union with his wife excludes a prior bond with his
parents. Therefore the husband must take something from one side to give it to the
other. Clearly this cannot be coitus or the conjugal debt; nor can it be cohabitation,
given that marriages are often virilocal. Instead, it is a bond of mutual intimacy.
The union of “two in one flesh” is indeed sexual union, but that union is another,
superadded component in marriage. Hugh shared with Gratian the assumption
that only sexual union can establish the union of two in one flesh.

Hugh’s rationale for his theory was based on the novel premise (still only some
three decades old) that marriage was a sacrament,23 although he made no attempt
to apply to marriage the general theory of the sacraments that he worked out
elsewhere in the De sacramentis. (According to the latter theory, each sacrament
contains or confers what it signifies.)24 Instead, he predicated his argument on the
symbolism of marriage. Conceding that only consummated marriage could be the
“great sacrament” of Christ and the church (Eph. 5:32), Hugh argued that there
was a deeper, spiritual relationship in marriage that was a still “greater sacrament,”
namely, that of the union between God and the soul. The greater sacrament was
more valuable and could thrive in a celibate, unconsummated marriage, such as
that of Mary and Joseph.

Peter Lombard codified (and brought down to earth) Hugh’s theory in his
Sentences, composed in the 1150s, construing marriage not as two sacraments but

23 The term sacramentum enjoyed a long history in the theology of marriage prior to the twelfth century
and was especially important in Augustine, where the sacramentum in (not of !) marriage was the
trait of indissolubility that distinguished Christian from non-Christian marriage: see Reynolds,
Marriage in the Western Church, 280–311. But the notion that marriage should be counted as one of the
sacraments along with baptism, eucharist, and the rest first appears in early twelfth-century sentential
literature associated in modern scholarship (arguably for no good reason) with Anselm of Laon and
his school. Most notable in this development was a treatise on marriage known by its incipit, Cum
omnia sacramenta, the much-quoted opening passage of which (which Hugh himself appropriated
in De sacramentis I, 11, c. 1, PL 176:479–80) explicitly compares and contrasts marriage with the other
sacraments: see F. Bliemetzrieder (ed.), Anselms von Laon systematische Sentenzen, = Beiträge zur
Geschichte der Philosophie des Mittelalters 18.2–3 (1919), 129–51, at 129: “Cum omnia sacramenta post
peccatum et propter peccatum sumpserunt exordium, solum coniugii sacramentum ante peccatum
etiam legitur institutum, non ad remedium, sicut cetera, sed ad officium.” On marriage in early
twelfth-century sentential theology, see Reinhardt, Die Ehelehre des Schule des Anselm von Laon (n.
16 earlier); Hans Zeimentz, Ehe nach der Lehre der Frühscholastik (Düsseldorf, 1973); and Bernd
Matecki, Der Traktat “In primis hominibus,” Adnotationes in Ius Canonicum 20 (Frankfurt a.M.,
2001). It took more than a century for the problems and inconsistencies entailed in construing
marriage as one of the sacraments of the New Covenant (the church’s “sacred medicaments”) to be
fully resolved. The best historical summary of marriage as a sacrament is still Le Bras, “Doctrine du
mariage” (n. 4 earlier).

24 On the theory, see Hugh, De sacramentis I, 9, c. 2 (PL 176:317D).
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10 Philip L. Reynolds

as a single sacrament that signified two aspects of Christ’s union with the church,
respectively spiritual and incarnate.25 By this time, Gratian’s position was well
known, and Lombard wrote in opposition to it. Peter Lombard was less interested
than Hugh in the spirituality of chaste marriage, but he was more diligent about
tying up canonical loose ends. Lombard deduced that agreement (consensus) alone
was sufficient to create a sacramental and indissoluble marriage.

Crucial for both Hugh and Peter Lombard was a distinction between the agree-
ment to marry in the future and the agreement to marry with present effect, which
first appears early in the twelfth century.26 Gratian was apparently unaware of this
distinction. Canon law had always recognized that at a certain point in the process
of marrying, a compact that had been dissoluble became indissoluble. For the fol-
lowers of Gratian, that point was consummation. For Peter Lombard, the point was
an agreement about the present (consensus de praesenti), and the compact could be
dissolved only as long as it was merely prospective. According to Lombard, a simple
agreement was sufficient to create a binding, sacramental marriage, regardless of
consummation, but only if the agreement was expressed (i.e., stated orally) in words
of the present tense, and only if it was a genuine (rather than coerced) expression
of intent. An agreement expressed in words of the future tense, therefore, did not
make a marriage at all:

The efficient cause of matrimony is agreement [consensus], not of any sort, but expressed
in words; and not as to the future [de futuro], but as to the present [de praesenti]. For
if they agree about the future, saying, “I shall take you as a husband,” and “I shall take
you as a wife,” this is not the agreement that is effective of matrimony.27

The position that Hugh and Peter Lombard advocated was innovative not only in
emphasizing the distinction between the two kinds of consent but also in positing an
agreement that was not prospective at all but rather had immediate effect. It became
possible to marry suddenly and casually, without any preparations, negotiations,
or permission.

Canonists as well as theologians during this period were preoccupied with the
necessity of the partners’ consent to their own marriage,28 but the Parisian position
was consensualist not only in the obvious sense that agreement was sufficient for
marriage but also in the subtler sense that it emphasized the consent of the partners

25 Peter Lombard, Sententiae in IV libris distinctae, bk. IV, d. 27, cc. 2–5, and d. 28, c. 3 (Grottaferrata
edition, vol. 2 [1981 ], 422–24 and 434–35). For discussion of Lombard’s theory, see Penny S. Gold,
“The marriage of Mary and Joseph in the twelfth-century ideology of marriage,” in Vern L. Bullough
and James A. Brundage (eds.), Sexual Practices and the Medieval Church (Buffalo, 1982), 102–17.

26 See Korbinian Ritzer, Le mariage dans les Églises chrétiennes du Ier au XIe siècle (Paris, 1970), 373–77;
and Zeimentz, Ehe nach der Lehre, 119–24. Ritzer (following Portmann) suggests that Ivo of Chartres
(d.1116) was the “father” of the distinction.

27 Sent. IV, d. 27, c. 3.1 (422).
28 See John T. Noonan, Jr., “Power to choose,” Viator 4 (1973): 419–34; Brundage, Law, Sex, and Christian

Society, 238–40.
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