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World Mounuments Fund. c© World Monuments Fund.

cambridge university press
Cambridge, New York, Melbourne, Madrid, Cape Town, Singapore, São Paulo

Cambridge University Press
40 West 20th Street, New York, NY 10011-4211, USA

www.cambridge.org
Information on this title: www.cambridge.org/9780521857642

c© Cambridge University Press 2006
c© Introduction and Compilation, Barbara T. Hoffman 2006

This publication is in copyright. Subject to statutory exception
and to the provisions of relevant collective licensing agreements,
no reproduction of any part may take place without
the written permission of Cambridge University Press.

First published 2006

Printed in the United States of America

A catalog record for this publication is available from the British Library.

Library of Congress Cataloging in Publication Data

Art and Cultural Heritage : law, policy, and practice / edited by Barbara T. Hoffman.
p. cm.

Includes bibliographical references and index.
ISBN-13: 978-0-521-85764-2 (hardback)
ISBN-10: 0-521-85764-3 (hardback)
1. Cultural property – Protection – Law and legislation. I. Hoffman, Barbara T. II. Title.
K3791.A97 2005
344′.09 – dc22 2005012017

ISBN-13 978-0-521-85764-2 hardback
ISBN-10 0-521-85764-3 hardback

Cambridge University Press has no responsibility for
the persistence or accuracy of URLs for external or
third-party Internet Web sites referred to in this publication
and does not guarantee that any content on such
Web sites is, or will remain, accurate or appropriate.

© Cambridge University Press www.cambridge.org

Cambridge University Press
0521857643 - Art and Cultural Heritage: Law, Policy, and Pratice
Edited by Barbara T. Hoffman
Frontmatter
More information

http://www.cambridge.org/0521857643
http://www.cambridge.org
http://www.cambridge.org


Contents

List of Contributors page xi

Preface and Acknowledgments xxvii

The International Bar Association xxxi
Francis Neate and Emilio J. Cárdenas

International Council of Museums xxxv
Alissandra Cummins and John Zvereff

International Council on Monuments and Sites xxxvii
Michael Petzet and James K. Reap

Introduction: Exploring and Establishing Links for a Balanced Art
and Cultural Heritage Policy . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1
Barbara T. Hoffman

part one. international legal tools and viewpoints 19
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Doğan Yağiz
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Institute for Archaeological Research, Cambridge. He has published widely on the sub-
ject of illicit antiquities and carries out orthodox archaeological fieldwork in Greece.

Guido Carducci is Chief of the International Standards Section of UNESCO’s Division
of Cultural Heritage. He is a graduate of The Hague Academy of International Law and
holds doctoral degrees in French law and Italian law. Mr. Carducci’s recent publica-
tions in the field of the legal protection of cultural heritage and property include, “La
Restitution Internationale des Objets d’Art et des Biens Culturels Volés ou Illicitement
Exportés. Droit Commun, Directive CEE, Conventions d’Unesco et d’Unidroit” (1997
L.G.D.J. Paris), “L’Obligation de Restitution des Biens Culturels et des Objets d’Art en
Cas de Conflit Armé: Droit Coutumier et Droit Conventionnel avant et après la Con-
vention de La Haye de 1954. L’Importance du Facteur Temporel dans les Apports entre
les Traités et la Coutume” (Revue Générale de Droit International Public, 2000, n. 2),
“New Developments in the Law of the Sea : the Unesco Convention on the Protection
of Underwater Cultural Heritage” (American Journal of International Law, 2002, n. 2),
“The Expanding Protection of the Underwater Cultural Heritage: the New UNESCO
Convention versus Existing International Law” (The Protection of the Underwater Cul-
tural Heritage (T. Scovazzi, ed, Giuffrè 2002), and “Cultural Property and Works of
Art in Public and Private International Law” and “Norme di Applicazione Necessaria”
(Enciclopedia Giuridica Treccani [Italian Treccani Legal Encyclopaedia] 2000).
gcarducci@noos.fr

Trevor A Carmichael, QC was born in Barbados and was called to the United King-
dom Bar as a member of the Middle Temple. He is a member of the Inter-American
Bar Association and an associate member of the Canadian Bar Association. He is
the Barbados Country Chairman of the International Bar Association’s International
Litigation Committee on Business Law and served as its Deputy Secretary General for
three years. He was one of eight Organization of American States experts responsible
for drafting a Convention on International Contracts and is a member of the Commit-
tee on Joint Ventures Model Contracts of the United Nations Conference on Trade and
Development. He has published widely and is the Principal of Chancery Chambers,
a Barbados law firm engaged primarily in international business law, environmental
law, and the law relating to charities.
chancery@caribsurf.com

Sara Castillo Vargas is the Executive Director of Costa Rica’s National Commission
for the Betterment of Justice Administration. She is an active member of ICOMOS-
Costa Rica and represents the organisation on ICOMOS’s International Legal and
Administrative Affairs Committee. She has a degree in preservation studies from the
University of Florida. Ms. Castillo Vargas took part in the drafting of Costa Rica’s
current legislation on the protection of cultural property. For several years, she served
as the legal advisor of ICOMOS-Costa Rica.

Oscar Centurion Frontanilla is the Advisor for Cultural Affairs at the Ministry of
Foreign Affairs of Paraguay. Prior to February 2004, he was at the Embassy of Paraguay
in Washington, D.C. as Advisor for Cultural Affairs. He is former Chairman and CEO
of the Centre for the Conservation of Cultural Heritage and ICOM-Paraguay (1995–
2001), former Chairman of Asuncion’s Historic Districts Office (1993–4), and former
General Director of the National Office for Protecting Cultural Heritage at the Ministry
of Education and Culture (1991–1993).
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Kérya Chau Sun attended “Lycée Descartes,” the French high school of Cambodia,
and received a masters degree in Modern Literature at the Sorbonne University in Paris
and a Diploma of Superior Specialized Study in Tourism, Culture, and Development.
In 1990, after 21 years of absence from Cambodia, she returned to the country for a
humanitarian mission. Deeply hurt by the loss of the majority of her family’s members
under the Khmers Rouges regime and distressed by the deprived situation of the
country, in 1995, she returned to participate in the country’s reconstruction. Since her
return, she has been participating in the creation of the Authority for the Protection of
the Site and Management of the Region of Angkor (APSARA Authority). She currently
holds the position of Director of Angkor Tourism Development Department and is
also vice-president of the national committee of ICOMOS and general secretary of
the national committee of ICOM. She teaches the marketing and economy of tourism
in the Royal University of Phnom Penh.

Richard Crewdson is a retired solicitor of London, England, and founder and Chair
of the International Bar Association Cultural Property Law Committee 1986–90.

Alissandra Cummins, B.A.(Hons.), M.A., F.M.A. is Director of the Barbados Museum
and Historical Society. She holds a Bachelor of Arts Degree with Honours in the History
of Art from the University of East Anglia at Norwich, and a Master of Arts in Museum
Studies from Leicester University. A recognized authority on Caribbean museum
development and art, she was elected a Fellow of the Museums Association (U.K). She
serves as Chairperson of both the National Art Gallery Committee and the Barbados
National Commission for UNESCO. She is also a member of the Prime Minister’s Task
Force on the Cultural Industries and was recently appointed to Barbados’ Advisory
Committee on Intellectual Property. She was instrumental in formation of the Muse-
ums Association of the Caribbean (MAC) and became its founder President in 1989.
She currently represents Barbados on UNESCO’s Intergovernmental Committee for
Promoting the Return of Cultural Property to its Country of Origin or its Restitution
in Case of Illicit Appropriation (ICPRCP), and has served as its Chairperson from
2003–5. Miss Cummins served between 1998–2004 as Chairperson of the Advisory
Committee of the International Council of Museums, following which she was elected
as its president in 2004.

James Cuno is President and Director of the Art Institute of Chicago, having previ-
ously served as Professor and Director of the Courtauld Institute of Art, University of
London, and Professor and Director of the Harvard University Art Museums. A Fellow
of the American Academy of Arts and Sciences, he has also served as a Trustee of the
Museum of Fine Arts, Boston and the Association of Art Museum Directors. He was
President of the latter in 2002. Mr. Cuno has published widely on a number of topics,
from French graphic art of the eighteenth and nineteenth century to contemporary
American art and U.S. cultural policy as pertains to the purpose and mission of art
museums in a civil society. His most recent book, Whose Muse? Art Museums and
the Public Trust was published by Princeton University Press in 2003. Mr. Cuno has
lectured and written frequently on the topic of U.S. art museums and the legal and
ethical questions surrounding the acquisition of antiquities.
jcuno@artic.edu

Brooks Daly is the Senior Legal Counsel at the Permanent Court of Arbitration (PCA)
in The Hague, The Netherlands. Mr. Daly counsels lawyers and arbitrators participat-
ing in international arbitration under PCA auspices on a variety of matters relating
to arbitral procedure and international dispute resolution. He speaks frequently on
international arbitration topics and lectures at Leiden University in the International
Business Law and Public International Law LL.M. Programs. Prior to joining the PCA,

Mr. Daly acted as Counsel at the International Chamber of Commerce (ICC)
International Court of Arbitration in Paris, France. He is a member of the California
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Bar and practiced with the firms of Latham & Watkins (Los Angeles) and Hale &
Dorr (London) before joining the ICC. He holds a Doctor of Jurisprudence from the
New York University School of Law, a Master of Arts from the New York University
Institute of French Studies, and a Bachelor of Arts from the University of California
at Santa Barbara. He has acted as an arbitrator under the ICC Rules of Arbitration.
bdaly@pca-cpa.org

Ildiko Pogany DeAngelis is Associate Professor and Director of the Graduate Pro-
gram in Museum Studies at The George Washington University in Washington, D.C.
Professor DeAngelis holds Bachelor of Arts and Master of Arts degrees in art history
and she was awarded a Certificate in Museum Administration from the Smithsonian
Institution in 1976. In 1980, she earned a Juris Doctor degree magna cum laude from
American University’s Washington College of Law. She practiced law for 18 years
before joining the faculty at George Washington University. The first four years, she
practiced as an associate with the law firm of Steptoe and Johnson in Washington D.C.,
and the remainder, as Assistant General Counsel at the Smithsonian Institution, where
she specialized in the legal issues arising from the management of museum collections.
Professor DeAngelis is now the director of the largest graduate program in Museum
Studies in the United States, with more than 115 graduate students studying for Master
of Arts degrees and Certificates in Museum Studies. She teaches courses on the legal
and ethical challenges of managing museum collections, including a seminar on stolen
and illegally exported cultural property. Professor DeAngelis is the author of “Civil
Recovery for Stolen Art: Lessons for Museums” an article published in the American
Law Institute/American Bar Association’s Legal Problems of Museum Administration
coursebook. She also authored U.S. Museums and the Nonprofit Sector: A Framework
for International Dialogue, published by the American Association of Museums; and
she is a contributing author to Marie C. Malaro’s Legal Primer on Managing Museum
Collections (rev. 1998 ed.), published by the Smithsonian Institution.
ildikod@gwu.edu

Norma Rojas Delgadillo is the Legal Director of Mexico’s National Council on Culture
and the Arts. Prior to this, she served as the Director of Legal Affairs at the National
Institute of Arts and Literature. Ms Rojas has participated in many international meet-
ings and conferences on the protection of cultural heritage and intellectual property.
She holds a law degree from the University of Coahuila’s School of Law.

Charles E. Di Leva is Chief Counsel of the Environmentaly and Socially Sustainable
Development and International Law Practice Group of the World Bank Legal Depart-
ment. Since 1992, he has worked in all geographic regions, specializing on issues per-
taining to sustainable development, such as carbon and green finance, development
and implementation of multilateral environmental agreements, and national laws.
From 1999 until 2001, he was Director of the Environmental Law Center of IUCN –
The World Conservation Union, in Bonn, Germany. Mr. Di Leva served as trial attor-
ney for four years with the U.S. Department of Justice, Environment and Natural
Resources Division and for five years with the State of Rhode Island as Legal Counsel
with the Department of Environmental Management and as Environmental Advo-
cate in the Attorney General’s office. He served for one year as Senior Program Officer
with the Environmental Law Unit for the United Nations Environment Program in
Nairobi, Kenya. He was also in private environmental law practice for three years
in Washington D.C. Mr. Di Leva is an adjunct professor at the George Washington
University School of Law, teaching International Trade and Environment, and an
adjunct at the American University Washington College of Law teaching Legal Aspects
of Sustainable Development. He is active with the American Bar Association, is Chair
of the International Environmental Law Committee of the D.C. Bar Association, and
is a graduate of Vermont Law School.
cdileva@worldbank.org
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Alan Ereira studied history at the Exhibitioner, Queens’ College Cambridge, and law
as a Hardwicke Scholar at Lincoln’s Inn. He joined the BBC as a history producer:
prizes include the Japan Prize for Radio and the Royal Television Society award for
Best Documentary Series. He helped the Kogi Mamas make a feature-length TV film
offering Younger Brother advice. He has run Sunstone Films for ten years and is
the founder of the Tairona Heritage Trust. The Tairona Heritage Trust (Fondacion
Herencia Tairona) is a UK registered charity (no. 1012018). It provides assistance to
the indigenous people of the Sierra Nevada de Santa Marta in response to requests
from Gonawindua Tairona, which represents the Mamas. Its primary activities have
been to assist in the physical requirements of communication between them and
the wider world, reacquiring traditional lands to establish a frontier meeting-point,
helping with the construction of an indigenous centre in the city of Santa Marta, and
assisting in the physical establishment of an administrative centre there.

Craig Forrest is a lecturer in law and Fellow of the Centre for Public, International
and Comparative Law, at the TC Beirne School of Law, University of Queensland,
Australia. He is a graduate of Rhodes University (B.Com 1988), the University of
South Africa (LLB, 1994; LLM, 1999) and the University of Wolverhampton (Ph.D.,
2000). He participated in the UNESCO Conferences to draft the Convention on the
Protection of the Underwater Cultural Heritage as a member of the South African
delegation.

Mr. Forrest has published in the area of cultural heritage and the Convention on
the Underwater Cultural Heritage. Recent publications include: “Salvage Law and the
wreck of the Titanic” (2000) 1 Lloyd’s Maritime and Commercial Law Quarterly, 1,
“A New International Regime For The Protection of Underwater Cultural Heritage”
(2002) 51(3) International and Comparative Law Quarterly, 511; “Defining ‘underwa-
ter cultural heritage’” (2002) 31(1) International Journal of Nautical Archaeology, 3;
“An International Perspective on Sunken State Vessels as Underwater Cultural Heritage
“(2003) 34(1) Ocean Development and International Law, 41; “Has the Application of
Salvage Law to Underwater Cultural Heritage Become a Thing of the Past?” (2003)
34(2) Journal of Maritime Law and Commerce, 309; “Strengthening the International
Regime for the Prevention of The Illicit Trade in Cultural Heritage” (2003) 4(2)
Melbourne Journal of International Law, 592; “The illicit trade in Iraqi heritage: Con-
siderations for the Australian art and antiquities market” (2004) 29(3) Alternative Law
Journal, 121; and ‘Australia’s Protection of Foreign States’ Cultural Heritage’ (2004)
27(3) University of New South Wales Law Journal. In 2005, he was a Visiting Fellow at
the Illicit Antiquities Research Centre, McDonald Institute, University of Cambridge.
His current research concerns the international law obligations of occupying forces
to protected cultural heritage.
cforrest@law.uq.edu.au

Francesco Francioni was born in Florence, Italy. He received Dottore in Giurispru-
denza, University of Florence (1966), and LL. M., Harvard (1968). He is a member
of the Italian Bar; Chair of International Law, University of Siena and Professor of
International Law and Human Rights at the European University Institute, Florence
since 2003. He was Provost of the University of Siena from 1994 to 2003; legal counsel
for the Italian Government on matters concerning the protection of cultural heritage,
and President of the World Heritage Committee 1997–1998; consultant for UNESCO
on matters concerning the intentional destruction of cultural heritage, and the safe-
guarding of intangible cultural heritage. He is a member of the American Law Institute
and visiting Professor, Texas Law School, Austin, since 1988.
francesco.francioni@iue.it

Laura (Soullière) Gates received her Bachelor of Fine Arts and Master of Arts from
the University of Massachusetts (Amherst). She worked as an architectural historian
in planning and cultural resource management activities for the National Park Ser-
vice in parks and central offices throughout the west and southwest. After moving into
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park management, she served as superintendent at Arkansas Post National Memo-
rial, and presently is superintendent at Cane River Creole National Historical Park
and a commissioner of Cane River National Heritage Area. She has lectured and
written extensively on park architecture and design, civic engagement, and federal
partnerships. She is past board member and former vice president of the George
Wright Society, which is dedicated to the protection, preservation, and management
of cultural and natural parks and reserves through research and education. She is a
life member of the George Wright Society, and a member of the National Trust for
Historic Preservation.

Ramon Gil was the child of an Asario father and Kogi mother. He comes from a line
of Asario Mamas, but grew up part-acculturated on the wild borderlands between
indigenous and Colombian territory. He was articulate and rebellious when he was
taken in hand by powerful Kogi Mamas and trained to be their translator and repre-
sentative. He is now a respected and energetic senior community leader working in
extremely dangerous conditions.

Ariel W. Gonzales practices law, specializing in Public International Law. He is a
member of the Faculty of Law at the University of Buenos Aires, as well as a diplomat,
currently working at the Legal Advisor’s Office of the Argentine Ministry of Foreign
Affairs, International Trade and Worship. Mr. Gonzales was a member of the Dele-
gations of Argentina at the negotiations that led to the adoption of the 1999 Second
Protocol to the 1954 Hague Convention of Protection of Cultural Property in the Event
of Armed Conflict, the 2001 Convention on the Protection of Underwater Cultural
Heritage, the 2003 Convention on the Safeguarding of Intangible Cultural Heritage,
and the 2003 UNESCO Declaration on the Intentional Destruction of Cultural Prop-
erty and is Rapporteur of the World Heritage Committee. He is the author of several
publications on the legal aspects of the international protection of cultural property,
and an invited speaker at several seminars and regional meetings on the same subject,
under the auspices of UNESCO and/or the International Committee of the Red Cross.
awc@mrecic.gov.ar

Pearl Gourdon holds a bachelors degree with honors in business law and a masters in
Art Law, from the University Jean Moulin 3, Lyon, France.

John Gribble has been the Maritime Archaeologist at the South African Heritage
Resources Agency since 1996, responsible for managing underwater heritage nation-
ally. He is also Director of the National Survey of Underwater Heritage, the first under-
water heritage survey in South Africa. Mr. Gribble is a graduate of the University of
Cape Town (Bachelor of Arts, Honours Archaeology, 1987; Master of Arts Archaeology,
1990). Nationally, he was Chairperson of the South African Archaeological Society:
Western Cape (1997–2000), a Council Member of the South African Archaeological
Society (1996–2000), and Secretary of the Southern African Association of Archae-
ologists (2000–4). Internationally, John was an associate member of the ICOMOS
International Committee for Underwater Cultural Heritage (2000–1) and has been a
full member since 2002. He was a member of the National Delegation to the UNESCO
Conference of Experts to draft the Convention on the Protection of the Underwater
Cultural Heritage (1998–2001). His current research interests include maritime cul-
tural resource management and the archaeology of South Africa’s small traders and
coasters. Mr. Gribble’s most recent publication is “The Past, Present and Future of
Maritime Archaeology in South Africa,’ in Carol V Ruppe and Janet F Barstad (eds.),
International Handbook of Underwater Archaeology (2002).

Arapata Hakiwai has worked for the National Museum of New Zealand (now
Museum of New Zealand Te Papa Tongarewa) for over twelve years. He has worked
in a number of roles including exhibitions concept developer and research curator
for the exhibitions for the opening of new Museum of New Zealand Te Papa Tongarewa
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(Te Papa) in February 1998. Mr. Hakiwai was also the co-curator with John Terrell of
a project team in partnership with Te Waka Toi (now Toi Aotearoa – Creative New
Zealand) and the Field Museum of Natural History in Chicago on the restoration and
renovation of the carved Mäori meeting house Ruatepupuke in 1991–93.

Arapata Hakiwai has worked for Te Papa National Services as the Community
Partnerships Manager Mäori responsible for working with museums, galleries, allied
organisations and Mäori tribes on cultural heritage initiatives. Before this he was the
Bicultural Operations Manager for Te Papa. Arapata Hakiwai has been the Director,
Mätauranga Mäori, Te Papa since late 2003 and is responsible for the care, management
and research of the Mäori and Moriori collections held in Te Papa’s care. His area
of responsibility also includes advancing the development of mätauranga Mäori or
Mäori knowledge into Te Papa’s exhibitions and research projects. Arapata is presently
a board member for Museums Aotearoa, the museum membership organization in
New Zealand.

Yani Herreman, is an architect, holds masters degrees in History of Art and in Museol-
ogy, with honors, and, is now studying for a doctorate in History of Art with a thesis on
Museum Architecture in Mexico. She has worked in several museums where she has
occupied positions such as Head of Exhibition Design, Department of the Museum
of Cultures, at the National Institute of Anthropology and History and Director of
the Natural History Museum of Mexico City. She was also Mexico City’s Govern-
ment Director of Museums, Libraries and Cultural Centers and Deputy Director for
Cultural Action in the Ministry of Finance’s Department of Heritage and Cultural
Action. At the National University of Mexico, she was General Coordinator of the
Cultural Action Department at the Iztacala Campus until she was asked to coordinate
a postgraduate course on “Museum Planning and Exhibition Design” at the Center
of Postgraduate Studies and Research of the School of Architecture, where she now
works. She also teaches “Urban Art” at a Postgraduate level in the Arts School of
the National University and “Exhibitions” at the CenCryM (Center for Conserva-
tion, Restoration and Museography of the National Institute of Anthropology). As an
active architect and designer, she has designed exhibitions and has actively worked on
museum planning and programming in different countries and works as a consultant.
She has written on several topics related to museums, exhibitions, and architecture
such as Planning, Programming, Museums and Tourism, Museums and Urban Plan-
ning, Exhibitions and Urban Environments. Active in ICOM, she was the founding
Chair of its Latinamerican Region, first woman Chair of the Architecture Committee
and VicePresident of the Executive Council.
yaniherreman@prodigy.net.mx

Christopher Hodges, Ph.D. has an international reputation as a leading expert in
European product regulatory and product liability law. Dr. Hodges is currently an
Associate Fellow, Centre for Socio-Legal Studies, Oxford University. He was formerly
a partner in the international law firm CMS Cameron McKenna, and is now a con-
sultant to them. At Oxford, Dr. Hodges is leading a major research programme on
European and Comparative Product Liability and Regulatory Law. He has extensive
experience in the regulation of pharmaceuticals and consumer products and is partic-
ularly well-known in the medical device field, being Chair of the Legal Committees of
the European and UK medical device manufacturers’ trade associations, EUCOMED,
EDMA, ABHI and BIVDA. He is editor of the textbooks Product Liability: European
Laws and Practice (Sweet & Maxwell, London, 1993) and Multi-Party Actions (Oxford,
2001) and co-author with Abbott, Howard and Tyler, Mark of Product Safety (Sweet &
Maxwell, 1996). He undertook the European Commission’s 1995 study on the Product
Liability Directive and has assisted the Australian and Japanese governments in their
liability or regulatory laws. He is the only practising lawyer on the Academic Advisory
Panel on consumer law of the UK Department of Trade and Industry.
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Barbara T. Hoffman, Editor and Contributor, is a prominent lawyer in private practice
in New York City representing for-profit and non-profit entities in both transactions
and litigation. She is highly regarded in the United States and internationally for her
expertise in art and cultural heritage law. For more than twenty-five years, she has
practiced globally in virtually every area related to the subject, including counseling
various clients on cultural heritage issues, art restitution and provenance research,
contracts for public and private art commissions including large-scale urban projects,
international art transactions, and the mediation of art, cultural, and intellectual
property-related disputes. She also advises artists and their foundations, museums,
authors, filmmakers, and companies with respect to licensing, copyright, and other
intellectual property issues. She is licensed to practice law in the states of New York,
Washington and the District of Columbia, and is admitted to practice before vari-
ous federal and state courts including the United States Supreme Court. She has also
served as an arbitrator for the American Film Marketing Association.

Ms. Hoffman was associate professor of law at Seattle University, School of Law for
nine years, teaching art law, constitutional law, copyright, land use and property. She
has also been adjunct professor at the School of Architecture, University of Washing-
ton. She is a past chair of the Association of the Bar of the City of New York Committee
on Art Law and immediate past chair of the International Bar Association Committee
on Art, Cultural Institutions and Heritage Law. She has served as counsel to the Col-
lege Art Association and was the founder of the Washington Volunteer Lawyers for
the Arts. She is a frequent invited lecturer on topics of art and cultural heritage law
and intellectual property law and has authored numerous articles and publications in
her field, including Exploiting Images and Image Collections in the New Media (Kluwer
Law International, 1998).

Ms. Hoffman holds a bachelor’s degree with honors from Brown University in
French and art history and masters degrees with honors from the Johns Hopkins
School of Advanced International Studies and the London School of Economics. She
received her Juris Doctor from the Columbia University School of Law, Harlan Fiske
Stone Scholar. She was also a Fellow at the Centre du Recherche d’Urbanisme, Paris,
France.
artlaw@mindspring.com

Bo Hammer Jensen is a European Patent Attorney with a long experience in biotech-
nology patenting. He has a masters degree in chemistry and physics from the University
of Copenhagen, where he worked at the Institute for Physical Oceanography in the
first part of his professional career. Subsequently he was trained in intellectual prop-
erty law at the University of Copenhagen while getting practical training in private
practice. In 1985, he joined the company Novo Industry (now Novo Nordisk), where
he stayed till the demerger of Novozymes, formerly the Enzyme business unit of Novo
Nordisk company in 2000. During these years, he has occupied different positions
in the patent department, but today he is Director and Senior Patent Counsel to
Novozymes with special responsibilities for policy issues and participation in interna-
tional organisational work. He is a member of a number of organisations, including
Chartered Institute of Patent Agents and Licensing Executives Society (International),
and he is a member of Intellectual/Industrial Property Rights committees in various
industry organisations, and presently chairing the EuropaBio IPR Working Group.

Jane L. Lennon AM (Member of Order of Australia), MA, is an adjunct professor at
the Cultural Heritage Centre for Asia and the Pacific, Deakin University, Melbourne,
Australia. She was a founding member of Australia ICOMOS in 1976 and a past
president and spent nearly a decade managing historic places for the Department of
Conservation and Natural Resources. Since 1993, she has been a consultant on a wide
range of heritage issues, a member of the International Organization for Conservation
and Cultural Heritage Council (1999–2003), and a 2003 Getty Conservation Institute
guest scholar, and was appointed to the new Australian Heritage Council in 2004.
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Federico Lenzerini was born in Poggibonsi (Italy) on 7 October 1968. Magna cum
laude, University of Siena, 15 October 1998. He holds a doctorate and received a
JD, in international law; is lecturer of European Union law and research fellow in
international law, University of Siena; member of the Italian delegation in international
negotiations concerning the protection of cultural heritage carried out under the
auspices of UNESCO. He took part, as consultant to UNESCO, in the drafting of
a preliminary report on the destruction of the Buddhas of Bamiyan in view of the
adoption of the Declaration on the Intentional Destruction of Cultural Heritage. He
participated, as member of the Italian delegation, in the twenty-eighth Session of
the UNESCO World Heritage Committee, held in Suzhou (China) in June and July
2004. In addition to international protection of cultural heritage, his main areas of
concern are international human rights, asylum law, rights of indigenous peoples,
international environmental law and international trade.
lenzerini@unisi.it

Geoffrey Lewis chaired the ICOM Ethics Committee from 1996–2004. A past-
President of ICOM and the Museums Association (UK) he directed the museums of
Sheffield and Liverpool (now National Museums Liverpool) before becoming Director
of Museum Studies at the University of Leicester. He holds a research degree in archae-
ology and the Diploma and Fellowship of the Museums Association. An honorary
Fellow of his national professional association, he is also an honorary member of
ICOM. Now retired, he continues to write and advise on museum matters.
mail@GeoffreyLewis.co.uk

Francisco Javier Lopez Morales, holds a doctorate in urbanism from the University
of Grenoble, France. He has been a member of the ICOMOS Executive Committee
since 1991, and is an expert consultant of UNESCO’s World Heritage Committee. He
has authored many books, among them Arquitectura Vernacula en Mexico (Vernacular
Architecture in Mexico), for which he won the Juan Pablo Prize in Mexico. He has
judged many national and international architecture competitions, and organized
and participated in numerous international preservation conferences. He is a mem-
ber of the National System of Researchers (Sistema Nacional de Investigadores –
CONACyT), and professor-researcher in the Master’s Program in Architecture of
the School of Engineering and Architecture of the National Polytechnic Institute of
Mexico. He has also consulted with the Andalucian Institute of Historic Heritage,
Spain. In 2001, Dr. Lopez became Director of World Heritage at the National Institute
for Anthropology and History, in Mexico City. Most recently, he participated in the
committee drafting UNESCO’s Convention for the Protection of Intangible Heritage.

Derek Luxford is a partner at the Syndey law firm, Hickson, and chair of the Land
Transport Subcommittee of the Maritime and Transport Law Committee.

Patricia Madrigal Cordero is an attorney specializing in International Law at the
University of Costa Rica and a candidate for a doctoral degree in Environmental Law
at the University of Alicante, Spain. She has broad experience in interdisciplinary and
institutional activities related to Legislative, Political, and Institutional Assessment,
and in executing grassroots projects. She has held positions as a consultant on different
projects for multilateral organizations such as the World Bank, the Interamerican
Development Bank, the World Union for Nature in the Environmental Legislation
Program, and the Wildlife Program for Central America in the Central American and
Costa Rican Judicial School. She has been the Regional Collaborator for the Inter-
national Environmental Law Year Book and was a director for the Costa Rican Bar
Association. She is the President and founding member of the National Environmen-
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Preface and Acknowledgments

The field of art and cultural heritage law has expanded greatly since John Henry
Merryman and Albert E. Elsen first published in 1979 their ground-breaking treatise
based on the first course in art law at Stanford University, entitled, “Law, Ethics and the
Visual Arts.” The field of art law and cultural heritage law at that time was a specialty
the contours of which were amorphous and not adequately defined.

As a young practitioner in the field in the early seventies, my starting point was
always some other area of the law; i.e., commercial law, copyright, or trusts and
estates, to which I tried to bring a special focus as to how those particular areas
mixed with the specific concerns of artists or the particular qualities of artworks and
the idiosyncrasies in the art world. Stephen Weil’s decision to create the ALI-ABA
Museum and the Law course was most welcome to assist practitioners and museum
counsel in sharing information as the law developed. Similarly, the law of international
cultural heritage and cultural heritage policy at that time was underdeveloped, causing
Professor Merryman to apologize for so often quoting and citing his own articles.

Since that time, international protection of cultural heritage has become a common
topic in legal literature, conferences, and international fora, with several international
conventions having been negotiated and ratified. In addition, a specialized body of
law is developing as it relates to artworks and cultural resources. At every level, from
international conventions to national and local legislation, works of art and cultural
resources are being singled out for special treatment; however, the mixture of art and
law is still not entirely soluble and basic principles of general law applied to art and
cultural property disputes may lead to incongruous and disparate results. It is still
an ongoing debate as to how much more the law must change to accommodate the
specific needs required to protect the natural and cultural heritage. Despite the growth
in the fields, no comprehensive book on international art and cultural heritage law
currently exists.

The occasion of the annual meeting of the International Bar Association in 2001
in Cancun, Mexico, and a generous grant from the Ford Foundation of US$40,000
permitted the International Bar Association’s (IBA) Committee on Art, Cultural Insti-
tutions and Heritage Law, the Latin American and Caribbean Steering Group, and the
International Council of Museums (ICOM), to organize an interdisciplinary confer-
ence and invite distinguished speakers from the region to discuss the various political
and legal national initiatives of countries in Latin American and the Caribbean for
protecting cultural heritage in the context of international law.

Referred to as “source nations” in literature and international debates, the voices of
these nations had not often been heard in the legal and academic conferences in the
United States and Europe. There is a tendency in this field to focus on the United States,
Europe, and the Mediterranean; Africa, Latin America, and the Caribbean Basin are
parts of the world that tend to be overlooked.

The success of the e-book and the interest of various communities within and
outside the IBA, coupled with the growing interest in this field led to the decision
to substantially revise and expand the publication beyond Latin America and, more
importantly, to address other topical areas in greater depth, albeit maintaining our
original vision and goals. Art and Cultural Heritage: Law, Policy, and Practice is the
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xxviii Preface and Acknowledgments

result of this decision. In addition to our original co-sponsor, ICOM, we are also joined
in this publication by the International Council on Monuments and Sites (ICOMOS).
The members of both organizations have contributed significant chapters to this book
and literally helped to make it possible. The outstanding contributions of these two
non-governmental international organizations in the ongoing struggle to preserve,
protect, and manage cultural heritage is evident throughout the discussions in this
book.

Art and Cultural Heritage: Law, Policy, and Practice was written and revised with the
intention of appealing to a broad, as well as a specialized, readership. I have selected
critical topics in cultural heritage law whose links are not often explored and sought
to provide a global and international context to issues which, if discussed at all, have
a local perspective. If I have omitted specific chapters on artists’ rights and other
topics related to the individual artist as well as the collector and the auction house –
important players and stakeholders in the development of cultural heritage policy –
it is not because such topics are unimportant to art law but because there is a surfeit
of articles and literature on these topics, at least in the United States.

The book is unique in its breadth and in the voice it gives to constituencies who do
not usually converse. It has been my privilege to invite from around the world, authors
who are outstanding and distinguished in their area of expertise – experts, practition-
ers, academics, and individuals from diverse disciplines and sectors, including law,
politics, museums, archaeology, anthropology, architecture, art history, business, and
traditional knowledge. Obviously, each of the parts of this book could be the subject of
a separate volume. Even each chapter could be the subject of a separate book. We have
provided practical information as well as policy questions for further discussion. Most
contributors have also provided useful Web site links and extended bibliographies to
permit those interested in acquiring a more in-depth understanding of the subjects
and issues presented to do so.

A publication such as this, taking nearly four years from its initial conception, can
only be accomplished with the guidance and assistance of numerous people. At the
outset, this book would not be possible without the authors’ contributions. To them, I
express my deepest gratitude for their wise counsel, generosity and dedication in man-
aging to fine time in their active professional lives to share their valuable knowledge
and expertise. Similarly, this book could not have been possible without the support
of the co-sponsoring organization, and their officers and staff to whom I am also most
grateful: Manus Brinkman, former Secretary General of ICOM; John Zvereff, Secre-
tary General of ICOM; Alissandra Cummins, President of ICOM; Gaia Jungeblodt,
Director of ICOMOS; James K. Reap, President, ICOMOS International Committee
on Legal, Administrative & Financial Issues; and Michael Petzet, President of
ICOMOS. I should also like to acknowledge the Ford Foundation and the International
Bar Foundation, Inc. for their financial support.

Thanks also to the International Bar Association: Mark Ellis, its Executive Director,
Andrew Primrose, Past President of the IBA Section on General Practice, Tom Forbes,
Chair of the IBA’s Public and Professional Interest Division, Paul Crick, its director of
publications, the officers of the Committee on Art, Cultural Institutions and Heritage
Law who have contributed their support before and during the time of my leadership
as chair, particularly Judith Hill of Farrer & Co., John Heurta, General Counsel
of the Smithsonian Institution, Juan Carlos Uribe of Triana Uribe and Michelsen,
John Rubinstein of Rubinstein Phillips, and the chairs of the IBA committees who
cooperated with us in the development of various programs from which some of
these chapters are derived, notably Clive Elliott of Shortland Chambers, co-chair
of the Committee on Intellectual Property and Entertainment Law; Dr. Christian
Breitzke of Lebuhn & Puchta LLP, chair, Maritime and Transport Law; Michael E.
Schneider of Lalive Partners, and Ange Sandberg of Skanska International Civil
Engineering, co-chairs of International Construction Law; Gabrielle Williamson
of Heuking Kuehn Luer Woitek, chair of the Environment, Health and Safety Law
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Commitee; Louis van Wyck of Spoors & Fischer, vice chair of the Products Liability
and Advertising Commitee; Russell Raikes of Cohen Highly LLP, and David Paterson
of David Paterson Law Corp., chairs of the Indigenous Peoples Committee; Claus
von Wobser of Von Wobeser y Sierra S. C. and Dominique Beserk Brown of BMG
Avocats, chairs of the Dispute Resolution Section; and last but certainly not least the
always inspiring and quick-witted chairs of the Committee on International Sales,
James Klotz of Davis & Company and Jonathan P. Wood of Clyde & Co. I also note
the contribution of Jack Batievsky, whose early support in his capacity as chair of the
Latin American and Carribbean Steering Committee was critical to the initial success
of the conference and e-book. His untimely death in 2002 is a significant loss to all
of us. Of course, we are most grateful for the confidence of John Berger, Senior Editor,
Cambridge University Press.

Finally, my acknowledgment must be made to my assistant, Abigail Martin. Without
Abigail’s dedicated and superbly competent support in helping to put this manuscript
together and her enthusiasm for the subject, this book might not have been realized.

Barbara T. Hoffman
March 2005, New York

© Cambridge University Press www.cambridge.org

Cambridge University Press
0521857643 - Art and Cultural Heritage: Law, Policy, and Pratice
Edited by Barbara T. Hoffman
Frontmatter
More information

http://www.cambridge.org/0521857643
http://www.cambridge.org
http://www.cambridge.org


The International Bar Association
The Global Voice of the Legal Profession

In its role as a dual membership organisation, comprising about 16,000 individual
lawyers and more than 190 Bar Associations and Law Societies, the International
Bar Association (IBA) influences the development of international law reform and
helps shape the future of the legal profession. Its member organisations cover all
continents and include the American Bar Association, the German Federal Bar,
the Japan Federation of Bar Associations, the Law Society of Zimbabwe, and the
Mexican Bar Association.

Grouped into two divisions – the Legal Practice Division and the Public and
Professional Interest Division – the Association covers all practice areas and pro-
fessional interests. It provides members with access to leading experts and up-
to-date information in addition top-level professional development and network-
building opportunities through high-quality publications and world-class
conferences. The IBA’s Human Rights Institute works across the Association,
helping to promote, protect, and enforce human rights under a just rule of
law, and to preserve the independence of the judiciary and the legal profession
worldwide.

The IBA, through the committees that make up its divisions, has a long tra-
dition of publishing, in cooperation with leading publishers, books that offer the
practitioner an in-depth analysis of current legal issues with a uniquely global
perspective. Art and Cultural Heritage: Law, Policy, and Practice admirably contin-
ues this tradition. Its genesis was in the IBA Annual Conference held in Cancun
in 2001, from which grew the IBA’s first e-book. The interest in this, from vari-
ous committees and fora within the IBA and beyond, led directly to this current
volume, which the IBA is proud and pleased to support.

With topics as diverse as illicit traffic in cultural property, developing conserva-
tion strategies for national heritage areas, protecting underwater cultural heritage,
and the role of museums and their stewardship of cultural property, Art and Cul-
tural Heritage: Law, Policy, and Practice will be of interest to practitioners working
in many areas of law, as well as museum professionals and anyone involved in the
management and protection of cultural resources; indeed it will be of great interest
to anyone who cares about the world’s natural and cultural resources. Lawyers can
and do play an important role, working alongside conservation and cultural her-
itage professionals, in safeguarding the treasures of the world, especially in today’s
international society, where national borders are becoming increasingly open. Art
and Cultural Heritage: Law, Policy, and Practice not only comments on current
issues in this arena, it moves the debate forward by highlighting new problems
and issues.

As Editor, Barbara Hoffman has undertaken a huge task in bringing together
contributors from all continents and from organisations such as the World Bank,
the United Nations Educational, Scientific and Cultural Organization (UNESCO)
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and the World Intellectual Property Organization (WIPO or OMPI). The IBA
would particularly like to note the support of the International Council of Muse-
ums and the International Council on Monuments and Sites. It is the IBA’s aim
to encourage exchange of information throughout the global legal community
in accord with its role as the global voice of the legal profession. With this book,
Barbara Hoffman has more than achieved this aim and I congratulate her and
thank her for the many hours of work she has put into making it a reality.

Francis Neate
President, International Bar Association March 2005
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