
Index

accumulated earnings tax
anti-deferral regimes, 125–126
jurisdictional rules, 25–26
US/China treaty, 179

ACT. See advanced corporate tax (ACT)
Adams, T. S., 10, 11–12
advance pricing agreements (APAs), 118–120
advanced corporate tax (ACT), 164–165
agency

dependent agency, 86–87
transfer of ownership, 86

Alcoa/antitrust decision, 25
Alliant/tax shelter case, 167
American Chicle/indirect credit example, 162
anti-deferral regimes

accumulated earnings tax, 125–126
CFC, 128
development of, 125
FIF, 128
foreign investment company provision,

127
FPHC, 126–127
incorporated pocketbook, 128
mechanisms, 19
PFIC, 127, 128–131
PHC, 126–127
rules example, 106–107
subpart F, 127

APAs. See advance pricing agreements (APAs)
Aramco/blocked income case, 122–123
Archer Daniels Midland/trade or business

determination case, 85–86
arm’s length standard

customary international law, 6–7
formulary apportionment, 113–114
transfer pricing, 104–105

Ashland/branch rule example, 140–141

Bank of America/value-added tax case, 51
Barba/gambling withholding case, 67

Barclays/formulary apportionment case,
113–114

basket system
CEN, 161–162
foreign tax credit limitation, 159–162

Bausch & Lomb/transfer pricing case, 108–109
benefits principle. See also single tax principle

described, 1, 3, 182
residence-based taxation, 11
source-based taxation, 11–12
tax base division, 13
tax rate divergence, 12–13

Bethlehem Steel/transfer pricing case,
107–108

Biddle/technical taxpayer case, 153–154
bilateral tax treaties, 3, 4–5
Black & Decker/cost of goods sold case,

56–58
blocked income

consumer products example, 121–122
described, 121
oil company example, 122–123
precedent misuses, 123
regulations, 123
royalty payments, 121–122

Boulez, Pierre, 49–51, 169
branch profit tax

branch/subsidiary investment, 93
dividend equivalent analysis, 94
double taxation issues, 94–96
enactment rationale, 92–93
net asset/earnings analysis, 93–94
parent/subsidiary equalization, 94
treaty override, 95

Brauner, Yariv, 63
Brown Group/base company rule example,

138–139
Bush administration

tax arbitrage, 186–187
tax rate changes, 64
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business income, non-residents
active/passive income, 79, 80
force of attraction rule, 79–81
international tax regime, 89–90
present system history, 79

capital export neutrality (CEN)
anti-deferral arguments, 135–136
basket system, 161–162
force of attraction rule, 81–82
foreign tax credit limitation, 158
violation issues, 159–160

capital gains
exclusions, 67–68
real property, 90–91
source rules, 43, 68–69
US/China treaty, 178
withholding tax, 16

CFCs. See controlled foreign corporations
(CFCs)

check the box rules
branch rule application, 146
hybrid entities example, 143–145
intragroup payment example, 145–146
Notice 98–11, 143–145, 146–147

China. See US/China treaty
Clinton administration

check the box rules, 146–147
formulary apportionment, 114
research & development rules, 59
Subpart F exceptions, 135, 136, 148–149
tax rate changes, 64

Coase, Ronald, 105
Compaq/corporate tax shelter case, 166–167,

168
comparable profit method (CPM)

arm’s length determination, 6–7,
114–116

profit splits, 117
comparable uncontrolled price (CUP)

arm’s length determination, 114
profit splits, 117
transfer pricing, 104–105
USX/Navios example, 107–108

controlled foreign corporations (CFCs)
anti-deferral regimes, 128
customary international law, 28
developed countries, 3
nationality-based jurisdiction, 24
passive income application, 19–20
residency rules, 32–33
subpart F regime, 131–133

convertible debt instruments, 72
Cook v. Tait, 22, 29
corporate tax shelters

business purpose example, 166–167, 168
dual accounting systems, 167–168
problems with, 168
tax reduction strategists, 166

CPM. See comparable profit method (CPM)
CUP. See comparable uncontrolled price

(CUP)

Daimler Chrysler/corporate residency
example, 143

deductions, allocation of
cost of goods sold example, 56
general rules/steps, 55–56
interest expense, 60–63
research & development rules, 58–60
resident/non-resident preferences, 55
worthless stock example, 56–58

deemed dividends
nationality-based jurisdiction, 24–25
PFIC, 129
subpart F regime, 133–134

deferral, of taxation, 19–20. See also
anti-deferral regimes

derivative financial instruments, 75–77
dividends, non-resident. See also deemed

dividends
deductibility, 74
derivative financial instruments, 75–77
equity swaps, 77
subsidiary/parent payments, 77
treaty/non-treaty rates, 74
withholding tax, 74–75

domestic taxpayers, US tax rules
deferral, 19–20
example, 20–21
foreign tax credit, 20–21

dual residency, 33–34
DuPont/transfer pricing case, 106–107,

137–138

earnings stripping rule
debt vs. equity capitalization, 96–97
deductibility restriction, 98–99
dividend/interest comparison, 96
excess interest expense, 98–99
guarantee provision, 99–100
non-US approaches, 100–101
safe-harbor provision, 98
tax-exempt related parties, 97–98
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effectively connected income
asset test, 88
described, 87–88
foreign taxpayers, 14–15
people test, 88–89
subsidiary location/control, 89

equity swaps, 77
expatriation, tax-motivated, 31–32

FDAP. See fixed or determinable, annual or
period income (FDAP)

FIF. See foreign investment funds (FIF)
FIRPTA. See foreign investment in real

property tax act (FIRPTA)
fiscal domicile, 22–23
fixed or determinable, annual or period

income (FDAP)
described, 66–67
force of attraction rule, 80–81
income treatment, 15, 18–19
non-resident taxation, 14, 89–90

force of attraction rule
described, 79–80
permanent establishment, 171–172
trade or business determination, 80–82

foreign investment funds (FIF)
described, 128
international tax regime, 3

foreign investment in real property tax act
(FIRPTA)

history of, 90–91
policy considerations, 92

foreign personal holding corporations
(FPHCs)

described, 24–25
jurisdictional limits, 25–26

foreign tax credit
vs. deduction, 7, 10, 40, 150–151
deferred income, 165–166
double taxation risks, 39–40, 42
general criteria, 151
gross-up provision, 153
importance of, 150
resident vs. non-resident importance,

41–42
source income level, 41
tax rate differences, 40–41
technical taxpayer rule, 152–154

foreign tax credit, credible requirements
corporate cash flow tax example, 155–156
gross receipts, 154–155
net income, 155

problems with, 156
realization, 154
US position on, 154
wage deductibility example, 155

foreign tax credit, indirect credits
accumulated profits example, 163–164
ACT, 164–165
branch vs. subsidiary example, 162
eligibility, 162
formula calculation, 162

foreign tax credit limitation
basket system example, 159–162
calculation of, 157
effective rate reduction, 158
income averaging, 158–159
need for, 156–157, 158
problems with, 157
source income level, 158
tax holidays, 161

foreign tax credit, proof of payment
foreign government receipt, 151
refund/subsidy rule, 152
soak-up tax, 152
tax vs. royalty label, 151–152

foreign taxpayers, US tax rules
active business income, 14–15
active/passive distinction, 14
domestic/foreign taxpayer distinction,

13–14
effectively connected income, 14–15
passive income, 15–19

formulary apportionment
APAs, 118–120
vs. arm’s length pricing, 113–114
“best method” rule, 114
CPM, 114–116
CUP, 117
disadvantages of, 112
functional analysis, 117–118
profit division example, 111–112
profit split method, 116–117
US/non-US application, 114
weighting factors/formula, 112–113

Fortress Re/trade or business determination
case, 86–87

FPHCs. See foreign personal holding
corporations (FPHCs)

Freedom of Information Act, 119
Fruehauf/jurisdiction case, 26

Garlock/subpart F avoidance case, 132–133
global trading, 118–119
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Goodyear/indirect foreign tax credit case, 163,
164

Graetz, Michael, 12
Gray, Horace, 7–8
green-card holders, 30

Hoffmann-LaRoche/royalty vs. service case,
48–49

income, formal source rules
aims of, 42
capital gains, 43
dividends, 42–43
interest, 43
inventory, 43–44
vs. substantive source rules, 45–47

income, source/character examples
active/passive income, 52–53
cancelled indebtedness, 53–54
category/market evolution, 55
characterization difficulties, 49
computer/software transactions, 51–52,

172–173
country disputes, 49–51
covenant not to compete, 54
financial institutions, 51
new technologies, 54–55
royalties vs. services, 47–49
tax treaties, 52–53

income, substantive source rules, 43–44
aims of, 44
vs. formal source rules, 45–47
place of use, 44
royalties/intangible goods, 44–45
services, 45

incorporated pocketbooks, 19, 128
Inland Steel/disallowed deductions case, 155
interest, non-resident

bank loans, 70–71
budget deficit response, 69–70
convertible debt instruments, 72
country-specific complications, 71
dollar volume (annual), 71–72
portfolio interest exemption, 70
source rules, 72

international tax regime, customary law
arm’s length standard, 6–7
described, 4–5, 187
foreign tax credits/deductions, 7
implications of, 7–8
jurisdiction to tax, 5–6

non-discrimination principle, 6
policy considerations, 188

international tax regime, existence
bilateral tax treaties, 3
controversy of, 1
denial of, 2
domestic law convergence, 2–3
implications of, 1
international law convergence, 3
non-discrimination principle in, 4
non-resident taxation, 89–90
tax arbitrage, 187
thin capitalization rule in, 4
world economy integration, 3–4

international tax regime, structure. See also US
tax rules terms

benefits principle, 11–13, 89–90
single tax principle, 8–10

investment income
deferred/delayed taxation, 124–125
development, 125
foreign source income, 124

investment income, anti-deferral regimes
accumulated earnings tax, 125–126
CFC, 128
FIF, 128
foreign investment company provision, 127
FPHC, 126–127
incorporated pocketbook, 128
PFIC, 127, 128–131
PHC, 126–127
Subpart F, 127

investment income, branch profit tax
branch vs. subsidiary investment, 93
dividend equivalent analysis, 94
double taxation issues, 94–96
enactment rationale, 92–93
net asset/earnings analysis, 93–94
parent/subsidiary equalization, 94
treaty override, 95

investment income, capital gains, 68–69
exclusions, 67–68
real property, 90–91
source rules, 43, 68–69
US/China treaty, 178
withholding tax, 16

investment income, dividends
deductibility, 74
derivative financial instruments, 75–77
equity swaps, 77
subsidiary/parent payments, 77
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treaty/non-treaty rates, 74
withholding tax, 74–75

investment income, earnings stripping rule
debt vs. equity capitalization, 96–97
deductibility restriction, 98–99
dividend/interest comparison, 96
excess interest expense, 98–99
guarantee provision, 99–100
non-US approaches, 100–101
safe-harbor provision, 98
tax-exempt related parties, 97–98

investment income, interest
bank loans, 70–71
budget deficit response, 69–70
convertible debt instruments, 72
country-specific complications, 71
dollar volume (annual), 71–72
portfolio interest exemption, 70
source rules, 72

investment income, non-residents
active/passive income categories, 64
annual/periodic income, defined, 66–67
capital gains exclusion, 67–68
deductions, number of, 64–65
FDAP, 65–67
gambling winnings, 67
gross/net rate payment decision, 64–65
present system history, 64
tax competition issues, 78
withholding tax, 65–66, 67–68, 78

investment income, real property
asset valuation, 91–92
buyer certification, 91
capital gains, 90–91
FIRPTA, 90–91
policy considerations, 92
rule avoidance, 91
withholding tax, 91

investment income, royalties. See also royalties
cascading tax example, 72–73
limitation on benefits article, 73–74
treaty provisions, 72

Islamic non-creditable tax, 163–164

jurisdiction, US tax rules. See also
nationality-based jurisdiction terms

accumulated earnings tax, 25–26
check the box rule, 35–37
citizenship status, 31
corporate residency, 32–33
customary international law, 5–6, 28

dual residency, 33–34
expatriation, tax-motivated, 31–32
foreign corporations, 34–35
FPHCs, 25–26
Fruehauf case, 26
green-card holders, 30
limited liability corporations, 35–36
medical status, 31
nominal shareholders, 36
partnerships, 35–37
physical presence, 30–31
residency status, 29–30
Sensor case, 26
student/faculty status, 31
summarized, 37
tax havens, 23
territorially based jurisdiction, 27–28
worldwide taxation, 28–29

Karrer, Paul, 48–49
Kennedy administration

anti-deferral arguments, 19–20, 135–136
subpart F enactment, 25, 127

Korfund Company/not compete case, 54

Lepard, Brian D., 7
Lewenhaupt v. Commissioner, 84–85
Liang, Chang Hsiao, 81–82
limited liability corporations, 35–36

model tax treaty. See US model tax treaty
terms; US/China treaty

nationality-based jurisdiction, corporations
CFCs, 24, 25
corporate income
customary international law growth, 26–27
deemed dividends, 24–25
FPHCs, 24–26
jurisdiction expansion, 26
PHC, 24–26
sanctions, 26
US/UK approaches, 24

nationality-based jurisdiction, individuals
citizenship, 22
defined, 22–23
fiscal domicile, 22–23
physical presence, 22–23
residency, 22–23
tax havens, 23
vs. territoriality-based, 22
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Navios/transfer pricing case, 107–108
non-discrimination principle, 4, 6
Notice 98–11, 143–145, 146–147

OECD
CFC taxation, 148
coordination with US positions, 114
double taxation, 185, 188
model tax treaty, 169
PE threshold, 184–185
profit splits, 117
single tax principle, 182
tax arbitrage, 186, 187
tax competition, 78, 185
tax havens, 183–184
tax sparing, 170–171
TNMM, 116
transfer pricing, 119
vs. US model, 171–172

O’Hear, Michael, 12
Organisation for Economic Co-operation and

Development (OECD). See OECD

Paquete Habana/customary international law
implications, 7–8

passive foreign investment company (PFIC)
active/inactive thresholds, 131
deemed dividend option, 129
described, 127
enforcement/evasion issues, 130–131
interest charge option, 129
mark to market option, 129–130
option comparison, 130
passive income test, 128–129
US residency status, 131

passive income, US tax rules
capital gains, 16
dividends, 17–18
interest, 16–17
rents/royalties, 18–19
withholding tax, 15–16

personal holding company (PHC), 24–26
PFIC. See passive foreign investment company

(PFIC)
physical presence test

source income example, 83–84
thresholds, 82–83, 84

Piedras Negras Broadcasting Co., Commissioner
v., 83–84

portfolio interest exemption, 70
Proctor & Gamble/blocked income case,

121–122

Reagan administration
formulary apportionment, 114
tax policies, 69–70

real property, non-resident
asset valuation, 91–92
buyer certification, 91
capital gains, 90–91
FIRPTA, 90–91
policy considerations, 92
rule avoidance, 91
withholding tax, 91

residence-based taxation
economist preference for, 38
problems with, 39

Rosenbloom, H. David
bilateral tax treaties, 3
international tax regime, 2
tax arbitrage, 186, 187

Royal Dutch Shell/corporate tax shelter case,
166–167

royalties
blocked income, 121–122
cascading tax example, 72–73
foreign tax credit, 151–152
intangible goods, 44–45
limitation on benefits article, 73–74
Royal Dutch Shell, 166–167
vs. services, 47–49
transfer pricing, 110–111, 121–122
US/China treaty, 72, 179

Saudi Aramco/blocked income case, 122–123
Schrempf, Juergen, 143
Seligman commission, 38
Sensor/jurisdiction case, 26
Shaviro, Daniel, 63
Simons, Henry, 154
single tax principle. See also benefits principle

appropriate tax rate, 9
and benefits principle, 9
cross-border income, 9–10
described, 1, 3, 182
example, 10
foreign tax credit, 10
goal of, 8–9
personal/corporate tax maintenance, 9
tax arbitrage, 187
tax holiday example, 147–148

source rules. See also income, formal source
rules; income, substantive source rules;
residence-based taxation

customary international law, 63
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foreign tax credit, 39–42
resident taxation, 39
resident vs. non-resident importance, 38, 42
source determination, 38

Spermacet Whaling/trade or business
determination case, 85–86

stock/securities trading, non-residents, 81–82
subpart F regime

50/50 joint ventures, 132–133
banking/finance/insurance exception, 136
base company rule, 137–138
CEN, 135–136
CFC application, 131–133
de minimis exception, 137
deemed dividends, 133–134
high tax exception, 136–137
income categories, 134–135
policy considerations, 148–149

subpart F regime, American rules
inversion transactions, 143
local active business, 142–143
local/foreign tax rate, 141–142

subpart F regime, base company rule
avoidance of, 141
branch rule example, 140–141
French rules, 141–142
partnership example, 138–139

subpart F regime, check the box rules
branch rule application, 146
hybrid entities example, 143–145
intragroup payment example, 145–146
Notice 98–11, 143–145, 146–147
tax holiday example, 147–148

Taisei/dependent agency case, 86–87
Tanzi, Vito, 183
tax arbitrage

defined, 186
negative views on, 186–187
policy considerations, 187
single tax principle, 187

tax competition, active investment
double nontaxation, 185
multinational enterprise (MNE) activity,

184–185
tax havens, 185

tax competition, passive investment
double nontaxation, 183
residence country initiatives, 183–184
tax havens, 183
tax withholding trends, 183

tax havens

active investment, 185
nationality-based jurisdiction, 23
passive investment, 183

tax holiday
foreign tax credit limitation, 161
single tax principle, 147–148
subpart F regime, 147–148

tax sparing
treaty negotiation, 174
US/China treaty, 179–180

tax treaty model. See US model tax treaty
terms; US/China treaty

territorially-based jurisdiction, 27–28
thin capitalization rule, 4
TNMM. See transactional net margin method

(TNMM)
trade or business determination

avoidance of, 87
dependent agency, 86–87
nominal ownership, 85–86
non-US partnerships/joint ventures, 85–86
physical presence test, 82–84
real estate transactions, 84–85
transfer of ownership, 86

trade or business determination, effectively
connected concept

asset test, 88
described, 87–88
people test, 88–89
subsidiary location/control, 89

transactional net margin method (TNMM),
116

transfer pricing
arm’s length price, 104–105
cost-plus price method, 105
cost sharing rule, 111
country tax rate differences, 103
described, 102
DuPont case, 106–107, 137–138
guidelines, 104, 105–106
profit continuum, 102–103
resale price method, 105
resident/non-resident income shifts, 102
royalty/super royalty rule, 110–111
tax evasion prevention measures, 103–104

transfer pricing, blocked income
consumer products, 121–122
described, 121
oil company, 122–123
precedent misuses, 123
regulations, 123
royalty payments, 121–122
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transfer pricing, concept examples
anti-deferral rules, 106–107
assured customer, 107–108
chemical company, 106–107
contact lens company, 108–109
CUP, 104–105, 107–108
export subsidiary, 106
mining company, 106
multinational corporate venture,

108–109
pharmaceutical company, 109–110
profit allocation, 106
steel company, 107–108

transfer pricing, formulary apportionment
APAs, 118–119
vs. arm’s length pricing, 113–114
“best method” rule, 114
CPM, 114–116
CUP, 117
disadvantages of, 112
functional analysis, 117–118
profit division, 111–112
profit split method, 116–117
US/non-US application, 114
weighting factors/formula, 112–113

United Parcel Service/trade or business
determination case, 120

US/China treaty
accumulated earnings tax, 179
benefits to China, 180
branch profit tax, 178
business profits, 177
capital gains, 178
covered taxes, 176
as developing country example, 176,

180–181
FPHC, 179
information exchange, 179
joint ventures, 178–179
limitation on benefits, 179, 180
non-discrimination principle, 179
permanent establishment threshold,

176–177
PHC, 179
residency definition, 176
royalties, 179
savings clause, 179
second-order dividend rule, 178
student income/scholarships, 179
tax sparing, 179–180

transfer pricing adjustments, 177–178
treaty shopping, 179–180

US Gypsum/transfer pricing case, 106
US model tax treaty

bargaining position, 169
developed vs. developing countries,

170–171
double taxation prevention, 169
persons/entities covered by, 171
reciprocal capital flows, 170
source/residence revenue shift, 169–170
tax increases/reductions, 171
taxes covered by, 171

US model tax treaty, substantive provisions
business profits, 172
earnings stripping, 173
information exchange, 174
limitation on benefits, 172–174
non-discrimination, 174
permanent establishment threshold,

171–172
real property, 172
source-based tax reduction, 172
transfer pricing adjustments, 172

US Steel/transfer pricing case, 107–108
US tax rules, domestic taxpayers

deferral, 19–20
example, 20–21
foreign tax credit, 19, 20–21

US tax rules, foreign taxpayers
active/passive distinction, 14
domestic/foreign taxpayer distinction,

13–14
effectively connected income, 14–15
passive income, 15–19

US tax rules, jurisdiction. See also
nationality-based jurisdiction terms

accumulated earnings tax, 25–26
check the box rule, 35–37
citizenship status, 31
corporate residency, 32–33
customary international law, 5–6, 28
dual residency, 33–34
expatriation, tax-motivated, 31–32
foreign corporations, 34–35
FPHCs, 25–26
Fruehauf case, 26
green card holders, 30
limited liability corporations, 35–36
medical status, 31
nominal shareholders, 36
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partnerships, 35–37
physical presence, 30–31
residency status, 29–30
Sensor case, 26
student/faculty status, 31
summarized, 37
tax havens, 23
territorially-based jurisdiction, 27–28
world-wide taxation, 28–29

US treaty negotiation
tax sparing, 174
treaty override, 174–176

USX/transfer pricing case, 107–108

Vulcan/accumulated profits case, 163–164

Western Hemisphere Trade Corporation,
106

withholding tax
Barba/gambling case, 67
as bargaining tool, 65–66
capital gains, 16, 67–68
dividends, 74–75, 78
passive income, 15–16
real property, 91
tax competition, 183

Wodehouse, P. G., 47–48, 66–67
World Trade Organization, 59–60

Xerox Corporation/indirect credits case,
164–165
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