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Introduction

This is a book about the arguments that lawyers make in sup-
port of their clients and judges make in the course of their
opinions. That is not the whole of the law, which extends in
every direction and takes many different forms. The pattern
of reasoning of those who are engaged elsewhere in the law, in
the legislative process or in the regulatory or administrative
process, is different. But adjudication, in which lawyers’ argu-
ments and judicial opinions hold sway, is typically the place
where the law is brought to bear concretely and, to use a cur-
rent expression, “the rubber hits the road.” No effort to un-
derstand and explain the law or the legal process can succeed
unless the arguments of lawyers and judges are understood.
Those arguments, furthermore, are what people have in mind

when they speak about legal reasoning. It is widely believed
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that legal reasoning is somehow special, not just in its subject
matter but in its very form. In a law school class, a profes-
sor, intending high praise, may say to a student, “Now you are
thinking like a lawyer,” as if a legal education equips a person
to think in a way unknown to others. And, indeed, a great deal
has been written about the nature of legal arguments.! Yet it
would be odd if legal reasoning were somehow different from
reasoning about other subjects. Doctors and engineers also
have their special expertise. One does not hear so much talk
about thinking like a doctor or thinking like an engineer.
There is a large difference in one respect between the prac-
tice of law and other professions, which surely has something
to do with the special attention given to legal reasoning. The
reasoning of a doctor or an engineer is readily and in the nor-
mal course put to the test. The patient’s health improves, or
it does not; the bridge stands, or it falls. There is no com-
parable test of legal reasoning. Although we talk about what
the law is, as though it is a matter of fact like a medical di-
agnosis or the weight a bridge will support, the content of
the law is normative: It prescribes what is — that is to say,
ought - to be done. (Even to say that it declares what will be
done is too much; for there are many instances when the law
is not followed.) How to resolve that conjunction of what is
and what ought to be is one of the fundamental problems of

jurisprudence. Because the outcome of legal reasoning does
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not furnish an objective test of its merit, it is unsurprising
that we attend more insistently to the process of reasoning
itself.

The stakes are large. For the law provides an overarching
structure within which most human affairs are conducted,
and it reaches down to the smallest details. If its demands are
not to be felt as arbitrary and oppressive, they must be, and
must be perceived to be, reasonable. Whatever may be the
grounds for the authority of law in general or of a particular
law or body of law on a specific subject, when the law takes
hold and determines specific rights and obligations of specific
persons, its justification characteristically is found in the ar-
guments of lawyers and judges. On the face of it, the analysis
of legal reasoning, which is subjected to close, persistent, and
thorough scrutiny, should be straightforward. Lawyers’ argu-
ments are rebutted by arguments of lawyers on the other side.
When a judge decides a case, he has an opportunity to explain
his decision and may be required to do so. The decision ordi-
narily can be appealed to a higher court, where it is reviewed
by a panel of judges, whose decision also is generally explained
on the record. Often that decision can be appealed to still an-
other court and another panel. The pattern of such argument,
its merits and defects, are, one would think, unusually open
to view. Yet the amount that has been written about legal rea-

soning and the diversity of views suggest otherwise, as if it is
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not what it appears to be or is subject to some demand that
direct examination does not satisfy.

There is something distinctive about legal reasoning,
which is its reliance on analogy. Leaving more precise defi-
nition for later, an analogical argument can be described as
reasoning by example: finding the solution to a problem by ref-
erence to another similar problem and its solution. Reasoning
of this kind is by no means unique to the law; on the contrary,
it is the way all of us respond to countless ordinary problems
in everyday life. Nor do analogical arguments displace other
forms of reasoning about law, when they are appropriate. Ana-
logical arguments are, however, especially prominent in legal
reasoning, so much so that they are regarded as its hallmark.
And, as a hallmark, they are not reassuring. Although the value
of an analogy as a figure of speech is acknowledged, the value
is commonly thought to belong to the art of persuasion and
not to reason. Analogical arguments are said to be slippery
and likely to mislead or, at any rate, not to be firm enough to
support a seriously contested conclusion. They are contrasted
in this respect with deductive and inductive arguments. A de-
ductive argument is subject to the rules of formal logic. Ac-
cording to those rules, an argument is either valid or invalid,
and there is no more to be said one way or the other. An induc-
tive argument is not formally bound in the same way; but the

conclusion can be tested experimentally, and, again, either it is
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verified, or it is not. The similarity at the heart of an analogical
argument, on the other hand, does not display its significance,
as a deductive argument displays its validity. Things (or per-
sons, or events) are similar and dissimilar to one another and
to all sorts of other things in countless ways, all at the same
time. There simply are no rules that prescribe how much or
what sort of similarity is enough to sustain analogies gener-
ally or to sustain a particular analogy. Nor can an analogy be
tested experimentally, for the similarity on which it depends
may be unquestioned but have nothing to do with the conclu-
sion that is said to follow from it, whether the conclusion be
true or false.

For all the prominence of analogical arguments in the ac-
tual reasoning of lawyers and judges, they are largely disre-
garded in the theoretical model of legal reasoning that, ex-
plicitly or implicitly, pervades legal analysis. According to that
model, legal reasoning is built of determinate rules linked by
logical inference, the correctness of which can, at least in prin-
ciple, be ascertained. The model is familiarly represented as a
pyramid, decisions in concrete cases at the base being derived
from a rule, which in turn is derived from a higher rule and so
on, up to the highest of all, from which all the rest are derived,
at the apex.* Alternatively, the most fundamental rule forms

* Much has been made in jurisprudential literature about the difference between
rules and principles. Ronald Dworkin developed the distinction in his article The
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the base of the pyramid, each rule above resting on the one
beneath, up to the decision in a case at the apex.*

Few people suppose anymore, as was once maintained,
that scrupulous adherence to this model is all that is required
to reach the correct result; indeed, whether there is, in that
sense, a correct result is contentious.? But our inability to
demonstrate the truth of a judicial decision as if it were a
mathematical proof is commonly perceived as a practical lim-
itation attributable to the fractious subject matter, rather than
a flaw in the model itself. The proper method of arriving at a
decision is said to be to set forth the relevant rules, resolve

any inconsistencies among them, and bring them collectively

Model of Rules, 35 U. Chi. L. Rev. 14 (1967), reprinted in Ronald Dworkin, Tuking
Rights Seriously 14-45 (1977). For a helpful (skeptical) discussion of the distinc-
tion, see Frederick Schauer, Prescriptions in Three Dimensions, 82 Iowa L. Rev.
911 (1997). The difference between rules, which, generally speaking, provide a
determinate response to specific facts, and standards, which call for considera-
tion of all the circumstances, has also been much discussed. See, e.g., Duncan
Kennedy, Form and Substance in Private Law Adjudication, 89 Harv. L. Rev. 1685,
1687-1713 (1976); Kathleen M. Sullivan, Foreword, The Justices of Rules and
Standards, 106 Harv. L. Rev. 24, 56-123 (1992). Whatever importance these dis-
tinctions may have, they have no relevance here. I frequently refer to “rules” as
including rules, principles, and standards.

Whether the law is constructed from the top down or from the bottom up is
a matter of considerable importance, see pp. 140-142, although that is usually
left out of account in the construction of the metaphorical pyramid, which is left

*

to the individual imagination. It has not escaped notice, however, that either way,
the pyramid does not stand on its own and requires external scaffolding. For the
dependence of rule on rule must come to an end somewhere. If the pyramid
is built top down, there seems to be nothing holding up the apex; and if it is
built bottom up, the base seems itself to rest on air. Providing a skyhook for
the apex or a foundation for the base is the perennial task of jurisprudence. See
pp. 154-160.
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to a coherent focus on the facts of the case. Ronald Dworkin,
for example, has forcefully defended the thesis that in order
to reach the right answer, a judge has to bring his decision
“within some comprehensive theory of general principles and
policies that is consistent with other decisions also thought
right”; it must be “consistent with earlier decisions not re-
canted, and with decisions that the institution is prepared to
make in the hypothetical circumstances.”*? Evoking the fa-
miliar image of a pyramid, Dworkin says that this comprehen-
sive theory must have “a vertical and a horizontal ordering”:
vertical, inasmuch as a justificatory principle must be “consis-
tent with principles taken to provide the justification of higher
levels,” and horizontal, inasmuch as it “must also be consis-
tent with the justification offered for other decisions at that
level.”* Elsewhere, he has described the process of decision
as a “justificatory ascent.”> Dworkin does not suppose that a
judge will often accomplish so arduous a task or even that
he will often be tempted to try. Famously, he named his exem-
plary judge “Hercules.”® Many scholars, furthermore, without
denying that a judge is obligated to decide according to the
law, have questioned whether the full scope of that obligation
can be contained in articulable principles. The resort to princi-
ple, however, so far as it goes, and the model of legal reasoning

* Information about legal scholars and others whose views are discussed in the
text is given in Appendix B.
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as a hierarchical order of rules subject to a requirement of ver-
tical and horizontal consistency are not generally questioned,
practically or theoretically.* It is evident that analogical argu-
ments do not conform to this model. Rather than composing
a pyramid of rules held together by deductive inference, the
arguments of lawyers and judges resemble a Tinker-toy con-
struction, one case being linked to another by factual simi-
larities that are deemed to warrant application of the same
rule.

Confronted by this discrepancy between the theoreti-
cal model and the palpable fact that analogical arguments
abound, legal scholars have drawn a variety of conclusions.
Some affirm a hierarchy of rules as the officially correct model
but urge that room be made for analogical arguments as well.

Despite their logical weakness, or, indeed, because of it, these

* An important strand of twentieth-century American jurisprudence questions
more fundamentally whether adjudication is principled in the manner that the
model suggests. The Legal Realist school of jurisprudence, prominent in the
1930s, and the Critical Legal Studies school, prominent in the 1980s, asserted
that the rules on which courts purport to rely are a mask for what are es-
sentially political decisions: there is not a clear separation between legislation
and adjudication, and judges, consciously or not, conform the results that they
reach to policies determined otherwise. Although the arguments of the Realists
and “Crits,” as they are called, are a valuable corrective to simplistic assertions
that rules in and of themselves dictate their application to concrete cases, the
wholesale rejection of the force of rules is unconvincing. The Realists and Crits
made their case only by misconceiving or disregarding entirely the role of ana-
logical reasoning in making rules work. They thus fell into the same trap, al-
beit to contrary effect, as the legal formalists whose theories they derided. See
pp. 140-142.
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scholars urge, analogical arguments serve a useful function
by promoting the settlement of difficult cases. So, in his clas-
sic study of legal reasoning, Edward Levi observed that ana-
logical argument is “imperfect” and contains a “logical fal-
lacy.”* Nevertheless, he said, it is the “basic pattern of legal
reasoning” and is “indispensable to peace in a community,”
because it is the means by which the law grows and changes
in conformity with the community’s views, even as it is being
applied.” Levi’s confidence that the adjudicative process helps
to preserve “peace in a community” may seem misplaced to-
day, when judicial decisions on issues like abortion, gay rights,
and affirmative action are as likely to divide the community
as to unite it and judicial appointments are a potent political
issue. But in any case, his concession that analogical reason-
ing is logically flawed leaves one to wonder whether peace is
not obtained at too high a price. Others are more skeptical
of the virtues of analogical arguments and believe that they
are used a great deal too much. Richard Posner has com-
mented that the reason lawyers find analogical arguments
“irresistible” is that they enable lawyers “to reach conclusions
without reading much beyond what is in law books,” and he
* Edward H. Levi, An Introduction to Legal Reasoning 3 and n.5 (1949). “The logical

fallacy is the fallacy of the undistributed middle or the fallacy of assuming the

antecedent is true because the consequence has been affirmed.” Id. at n.5. Levi

referred to analogical reasoning as “reasoning by example” or “reasoning from
case to case.” Id. at 1.
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suggests that judges’ reliance on them similarly reflects an un-
willingness to look outside their chambers.? “It is no surprise,”
he says, “that ‘real’ reasoning by analogy — going from an old
to a new case on the basis of some felt ‘similarity’ — has been
a source of many pernicious judicial doctrines.”*

The most common assessment of analogical arguments in
the law goes beyond praise or blame and asserts bluntly that
there is no such thing. There can be no reasoning “by example”
from one concrete instance to another, it is said, except by way
of a general principle that subsumes them both. So, if some-
one observes that Socrates is a man and is mortal and reasons
that Alcibiades, being a man, is, by analogy with Socrates,
also mortal, she really reasons that since all men are mortal
and Alcibiades is a man, Alcibiades is mortal. If not, she does
not, properly speaking, reason at all; if her conclusion is cor-
rect, it is only by happenstance. Without some general state-
ment that relevantly associates Socrates and Alcibiades, there
is no basis, analogical or otherwise, to ascribe the mortality
* Richard Posner, Overcoming Law 519 (1995). Posner says that he does not “wish

to bad-mouth analogy,” id., and he has use for it in a number of ways. See id.
at 518-522; Richard A. Posner, The Problems of Jurisprudence 86-92 (1990). But
the praise is faint. “[R]easoning by analogy,” he says, has “no definite content
or integrity; it denotes an unstable class of disparate reasoning methods.” Id.
at 86. Observing that “[t]he heart of legal reasoning as conceived by most mod-
ern lawyers is reasoning by analogy,” id., he says, “I merely question whether
reasoning by analogy, when distinguished from logical deduction and scien-
tific induction on the one hand and stare decisis on the other, deserves the

hoopla and reverence that members of the legal profession have bestowed on it.”
1d. at 90.
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