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l. INTRODUCTION

Dumping is, in general, asituation of international price discrimination, where the
price of aproduct when sold to the importing country is less than the price of the
same product when sold in the market of the exporting country. It is generally ac-
cepted in the multilateral trading system that if dumping takes place, it might result
in unfair trade as the domestic industry of the importing country might suffer harm
asaresult of thedumping. If thisisthe case, the authorities of theimporting country
may, if certain requirements are met, take action against dumping. Anti-dumping
action can therefore only be taken if dumping is taking place, accompanied by
consequent injury to the domestic industry.

The purpose of an anti-dumping investigation isto ascertain whether dumpingis
taking placeand causinginjury to the domesticindustry of the country importing the
allegedly dumped products. In other words, the process focuses on (i) establishing
a“normal value” of the product when sold in the domestic market of the exporting
country; (i) establishing the export price of the product; (iii) comparing the export
pricewith the normal value established; and (iv) ascertaining whether the domestic
industry of the importing country is suffering injury as aresult of the dumped im-
ports. Therulesof themultilateral trading system requirethat anti-dumping investi-
gations be conducted with due cognizance taken of the principles of “ due process,”
that is, that anti-dumping investigations have to be conducted in a transparent, ob-
jective and equitable way, with all interested parties given adequate opportunity to
defend their interests.

On the face of it, it appears as if it is simply a case of identifying dumping
by comparing prices in two markets. However, the situation is rarely, if ever, that
simple, and in most casesit isnecessary to undertake a series of complex analytical
steps in order to determine the appropriate export price and the appropriate price
in the domestic market of the exporting country to make afair comparison between
thetwo pricesto ascertain if dumping exists. Furthermore, adetailed analysis of the
state of the domestic industry of the importing country has to be undertaken to
ascertain whether it is suffering injury, and finding whether the allegedly dumped
imports are causing the injury. All this has to be done within the rules of the
multilateral rules-based trading system.
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Il. MULTILATERAL LEGAL FRAMEWORK

Since 1 January 1995 the rules of the multilateral trading system relating to anti-
dumping arefoundinthefollowing World Trade Organisation (“WTQO”) provisions:

(i) Article VI of the General Agreement on Tariffs and Trade 1994 (“GATT
1994")

Article VI contains the basic provisions relating to anti-dumping action and is
the “enabling provision”;

and
(ii) the Agreement on Implementation of ArticleV1 of GATT 1994 (the“Anti-
Dumping Agreement,” or the “AD Agreement”).

The AD Agreement contains detailed provisions relating to methodol ogies and
procedural issues.

These two legal instruments are to be read together.

The three basic preconditions which have to be met before anti-dumping action
canbetakenaresetoutinArticleVI of GATT 1994. In particul ar, the WTO Member
taking such measures must have determined: (i) that the imports in question are
dumped; (ii) that itsown industry ismaterially injured, or isthreatened with material
injury, or that the establishment of adomestic industry isbeing materially retarded;
and (iii) that the injury under (ii) is being caused by the dumped imports. Dumping
may only be counteracted if al three requirements are met.

Although all Membersof theWTO arealso partiestothe AD Agreement, itisnot
mandatory for Membersto havein placealegal framework for anti-dumping action,
or to take anti-dumping action when, or if, injurious dumping occurs. However, the
AD Agreement specifies that if a Member chooses to take anti-dumping action,
such action must be consistent with the rules set out therein and shall be preceded
by the required investigation conducted on the basis of the provisions of the AD
Agreement.

In particular, Article 1* provides that:

An anti-dumping measure shall be applied only under the circumstances
provided for in Article VI of GATT 1994 and pursuant to investigations
initiated (footnote omitted) and conducted in accordance with the provi-
sions of this Agreement.

Therefore, for WTO Members, the imposition of anti-dumping measuresis sub-
ject to the following conditions:

1 Unless otherwise noted all referencesto Articles should be understood as references to Articles of the AD
Agreement.
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e an investigation must have been initiated and conducted in accordance
with the provisions of the AD Agreement;

e as aresult of that investigation it must have been determined that the
imports concerned:

¢ are dumped;

e thatthedomesticindustry issuffering material injury, athreat of material
injury, or that the establishment of a domestic industry is materialy
retarded;?
and

« that theinjury being suffered by the domesticindustry iscausaly linked
to the dumped imports.

WTO Members are precluded from taking action against injurious dumped im-
ports other than the application of anti-dumping measures. Article 18.1 of the
AD Agreement provides:

No specific action against dumping of exports from another Member can
be taken except in accordance with the provisions of GATT 1994, as
interpreted by this Agreement. (footnote omitted)

The measures alowed by the AD Agreement are (i) provisional measures,
(ii) definitive anti-dumping duties, and (iii) price undertakings.®

The AD Agreement containsdetailed procedural ruleswhich haveto beobserved
in conducting investigations, as well as substantive rules regarding the methodol o-
giesto be applied in calculating the dumping margin, determining whether injury
exists, and in establishing whether a causal link exists between the dumping and
theinjury.

Table|.1 gives an outline of the provisions of the AD Agreement* governing the
procedural and the substantive aspects of investigations.

.  DOMESTIC LEGAL FRAMEWORK

The modalities of incorporating the provisions of the WTO Agreements, and there-
fore also the AD Agreement, in the domestic legal systems of Members, and
the design of the institutional aspects regarding anti-dumping investigations, are
preparatory arrangements which haveto be addressed prior to considering theiniti-
ation of an anti-dumping investigation. Theseissuesare addressed only in acursory
fashion as the modalities and structures involved are to a large degree determined
by the constitutional law of each Member, the delegation of powers to different
bodies and agencies, and other overarching considerations.

2 The term “injury” will hereinafter be understood to include all three forms of injury, unless otherwise
indicated.

3 Articles 7, 8, and 9, read together with Article 17.4 of the AD Agreement.

4 See http://lwww.wto.org/english/docs_e/legal _effinal _e.htm for the text of the AD Agreement. Attached as
Annex IV.
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Table1.1: AD Agreement Provisions Applicable to Investigations®

Provision Issue

Article 2 Definition of dumping
Determination of dumping:
 Calculation of export price (EP)

* Calculation of normal value (NV)
* Adjustmentsto EP and NV
* Calculation of dumping margin

Article 3 Determination of injury
Causal link between the dumped imports and injury
Article4 Definition of “domestic industry”
Article5 Initiation of an investigation
Article 6 Investigation
Article7 Provisional anti-dumping measures
Article 8 Price undertakings
Article9 Definitive anti-dumping duties
Article 10 Retroactive imposition of anti-dumping duties

Article 11 Duration and reviews of anti-dumping duties

Article 12 Public notice and explanation of determinations

Article13 Judicial review

Article 15 Specia treatment for devel oping countries

Article 17 Specia additional dispute settlement rules and procedures, i.e., in addition
to those in the WTO Under standing on Rules and Procedures Governing the
Settlement of Disputes, including standard of review rules

The automatic application of the provisions of the AD Agreement, being part of
abroader international treaty, the WTO Agreement, in the domestic legal systems
of WTO Membersis not agiven in the case of all Members. The manner in which
the provisions of international treaties, and therefore the AD Agreement, are made
part of aMember’s domestic legal system depends on the constitutional law of that
Member. If the constitutional law of a Member does not provide for the automatic
incorporation of the AD Agreement into its domestic legal system, and depending
upon the legal system involved, the AD Agreement may be incorporated directly
into domestic law, asis, or may be incorporated into domestic law indirectly, by
means of implementing or enabling legislation. Members commonly supplement
theincorporation of the AD Agreement into domestic law by adopting asupplemen-
tal, or secondary, set of provisionsin theform of regulations (by-laws) or subsidiary
legal instruments, as the AD Agreement does not contain detailed provisions on
all issues. Such regulations (by-laws), or subsidiary legal instruments, often set out

5 Article 14 governs the application of anti-dumping measures on behalf of athird country. Article 16 deals
with the functioning of the WTO Committee on Anti-Dumping Practices (ADP Committee) and contains some
notification requirementsto the ADP Committee. Article 18 sets out anumber of final provisions, including the
obligation to bring laws, regulations, and administrative procedures into conformity with the AD Agreement,
and to inform the ADP Committee of any changesin such laws and regulations.
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more detailed provisions regarding both the procedural and substantive aspects of
anti-dumping investigations, which may be considered as not suitable for enact-
ment into a law. Therefore, prior to initiating any anti-dumping investigation, the
domestic legal basis for such action hasto exist.

Ingtitutional aspects

While the creation of domestic institutional and legal bases for imposing measures
in terms of the AD Agreement is not a legal requirement of the AD Agreement
as such, it appears to be, as a practical matter, a sine qua non for effective action
and for ensuring consistency with the AD Agreement. Therefore, before any in-
vestigation is initiated, a Member should create the institutional framework, with
the investigating authorities designated and empowered to conduct anti-dumping
investigations. The necessary decision-making structure should also be devel oped.
The AD Agreement does not contain any requirements or guidelines with respect
to the ingtitutional aspects relating to investigations. Generally, a specialized de-
partment or body is designated within a particular government ministry or office
to conduct the investigative part of the process. It is common practice for anti-
dumping investigations to be conducted by officials of either the Ministry of Trade
and Industry, the Ministry of Commerce, the Ministry of Finance, or by officials
of the Customs Department. Some Members have established a bifurcated system,
where the dumping and the injury investigations are undertaken by two different
government bodies.® In bifurcated systems, the body responsible for determining
injury is often a body independent from the central government.

Other Members have established a unitary system, where both aspects of inves-
tigations are handled by a single government body.” In a unitary system, the body
responsiblefor the administration of theanti-dumping lawsmay al so beindependent
from the government.2 In some jurisdictions, different stages of the investigation
are handled by different government bodies. For example, one body isresponsible
for the initiation and preliminary determination, while ancther is responsible for
the final determination.®

It is common practice that, regardless of whether the processis unitary or bifur-
cated, the decision-making part of the process is separated from the investigative
process. The practice of Members regarding the actual decision-making process
and the level at which decisions are taken, also differs. In some jurisdictions, the
final decisions are taken by aminister, agroup of ministers, or senior officials, act-
ing on the recommendation of the relevant ministry or body. In other jurisdictions,

6 The United States, Canada, and Argentina, are examples, although the bifurcation occurs at different stages
inthe three systems. In Argentina, the processis bifurcated from the filing of the application, whilein Canada,
the process is bifurcated following the preliminary determination. In the United States, the responsibility for
dumping and injury issues s bifurcated from the outset. However, one agency, the Department of Commerce,
has responsibility for initiation.

7 For example, the European Communities, New Zealand, Mexico, Brazil, South Africa.

8 For example, the Venezuelan and Korean anti-dumping investigating authorities, which are independent
bodies responsible for both the dumping and injury aspects of the process.

9 For example, the Philippines.
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the body, or bodies, mandated to deal with anti-dumping, have full powers of
decision-making. In still other jurisdictions, the independent decision-making au-
thority is restricted to the initiation and preliminary determination phase, with the
final decision on definitive measures residing with aminister or group of ministers.

As the analyses done in an anti-dumping investigation require a multiplicity of
professional skills, the staff of anti-dumping investigating authorities typically in-
cludestechnical experts, including lawyers, economists (mainly trade economists),
accountants, financial analysts and computer specialists. The number of staff in
any anti-dumping authority will be afunction of available resources and the likely
number of investigationsto be handled. It iscritical for the proper functioning of an
anti-dumping unit to recruit, train, and retain qualified experts with the necessary
skills, and that the necessary support services and resources are provided.

V. PROCEDURAL ASPECTS OF AN ANTI-DUMPING
INVESTIGATION

A. OVERVIEW OF AN ANTI-DUMPING INVESTIGATION

The following section is a basic overview of how an anti-dumping investigation
unfoldsin practice. It also describes in summary fashion how anti-dumping mea-
sures resulting from such investigations are assessed and reviewed over time. In
order to relate the practical aspects of an investigation to specific provisions of the
AD Agreement, references to the relevant articles of the AD Agreement are given.

Initiation of an investigation

An investigation is normally initiated as a result of a complaint in the form of a
written application by the domestic industry'® alleging that it is suffering injury,
or athreat thereof, because of dumped imports (Article 5.1). The first step is the
consideration of whether the application meets the documentation requirements
(Article 5.2). If not, it has to be supplemented or re-submitted. Once the applica-
tion is accepted as properly documented, the government of the exporting country
hasto be notified (Article 5.5). The authorities must next examine the accuracy and
adequacy of the evidence provided (Article 5.3) and take adecision whether thereis
sufficient evidence, on aprimafacie basis, that an investigation should beinitiated,
or, to reject the application (Article 5.8). Beforeinitiation, the authorities must en-
surethat the application hasthe required degree of support of the domestic industry
(Article5.4). Oninitiation of theinvestigation, public notice thereof must be given
(Article12.1). Asanti-dumpinginvestigationsare product- and country-specific, the
public notice must, inter alia, identify the product at issue,'* the exporting country,

10" In specia circumstances, investigations can aso be self-initiated by authorities without a written request
having been received (Article 5.6), athough the evidentiary and procedural requirements have to be met.
1 Hereinafter referred to as “subject product” or “subject products”.
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or the country of origin (e.g. “fresh cut flowers from Frisia,” “polystyrene resin
from Camilia’), set out deadlines for comments and provide contact details of the
investigating authority (Article 12.1.1).

Preliminary determination

Further detailed information isthen gathered mainly from exporters, importersand
the domestic industry by means of questionnaires (Article 6.1). Once the responses
to the different questionnaires have been received, a preliminary determination
on whether there is dumping and consequent injury may be made. If thereisin-
sufficient evidence of dumping and/or consequent injury, the investigation has to
be terminated. If the preliminary determination is in the affirmative, and if the
authorities have found that it is necessary to take action to prevent injury being
caused while the investigation is still in progress, they may, but are not obligated
to, impose preliminary measures (Article 7.1). Preliminary measures may take the
form of a provisional duty, or preferably, a security by cash deposit or bond (Ar-
ticle 7.2) which may be egqual to, but not higher than, the amount of the dumping
margin provisionally estimated (Article 7.2). Preliminary measures may not be
applied sooner than 60 days after initiation of the investigation (Article 7.3). Pro-
visional measures are not applied for a period longer than 4 months, or 6 months
if the investigating authorities examine whether a duty lower than the margin of
dumping would be sufficient to remove the injury being suffered by the applicant
industry (Article 7.4).22 Public notice of the preliminary determination must be
given.

Final determination

After the preliminary determination stage the investigation is continued and the
information submitted verified (if verification was not done before the preliminary
determination). During this part of the process, the parties have the opportunity
to comment on the factual and legal basis of the preliminary determination and to
submit further evidence (Article 6.2). At the conclusion of the investigative phase,
afinal determination has to be made, based on al the evidence obtained by the
investigating authorities. Once the authorities have made afinal determination that
dumping exists and that the domestic industry is suffering material injury as are-
sult, definitive (final) anti-dumping duties may be imposed (Article 9.1). Dumping
margins are normally calculated on an exporter-specific basis (Article 6.10), and
asarule, are based on theinformation each individual exporter submitsinits ques-
tionnaire response, or otherwise in writing. However, non-cooperating exporters
(i.e. those who do not submit a questionnaire response, or provide incomplete
and/or incorrect data) may be assessed a dumping margin based, partly or wholly

12 These periods can be extended to 6 months and 9 months, respectively, if exporters accounting for a
significant share of the trade involved request the authorities to do so (Article 7.4).
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on“factsavailable,” which might includeinformation as submitted by the applicant
(Article 6.8 and Annex I1).

In terms of the AD Agreement, the imposition of definitive anti-dumping mea-
sures is not mandatory, that is, the authorities have the option not to impose mea-
sures, even if all the requirements for itsimposition have been met (Article 9.1).13
Final measuresare applied intheform of final anti-dumping duties, that is, dutiesin
addition to the normal applicableimport duties, and are imposed by public notice.
Alternatively, the authorities may enter into price undertakings, whereby individual
exporters undertake to revise their export prices, or cease exports at dumped prices,
so that theinjurious effect of the dumping iseliminated (Article8.1). Asinthe case
of preliminary anti-dumping measures definitive duties may be imposed at alevel
equal to, but not higher than the dumping margin. However, it is desirable that the
duty be less than the margin of dumping if such lesser duty would be adequate to
removetheinjury tothe domesticindustry (Article9.1). Price undertakings are also
subject to these two provisions (Article 8.1). If the final determination is negative
with respect to either dumping, injury, or causal link, theinvestigation isterminated.
Public notice of the final determination, whether affirmative or negative, hasto be
given (Article 12.2). Public notice has also to be given of any decision to accept a
price undertaking, of the termination of an undertaking, and of the termination of
a definitive anti-dumping duty (Article 12.2).

Throughout the process, the authorities are under an obligation to protect the
confidentiality of “confidential” information submitted to it by interested partiesin
the context of the investigation (Article 6.5).

Duration of investigations

As arule, anti-dumping investigations are to be concluded within a period of one
year after initiation, unless special circumstances are found to prevail. However, in
no case can a period of 18 months be exceeded.

Duration of final anti-dumping duties

The maximum duration of anti-dumping dutiesis 5 years, unless areview(called a
“sunset” or “expiry review”), covering both dumping and injury, isinitiated before
the expiry of the 5 years and it is determined that the expiry of the duty would be
likely to lead to continuation or recurrence of dumping and injury (Article 11.3).

Reviews

Any party can request the authorities to review the continued imposition of anti-
dumping dutiesif they submit positive evidence substantiating the need for areview,
inter alia, information indicating that circumstances have changed and that either
dumping is no longer taking place, and/or that the original applicant industry is

13 |n some jurisdictions, it is mandatory in terms of domestic legislation to impose duties once al the
requirements have been met.
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no longer suffering material injury as a result of dumping — sometimes called a
“changed circumstances review.” The authorities can aso, on their own initiative,
initiate areview (Article 11.2).

The AD Agreement provides that the amount of the anti-dumping duty shall not
exceed the margin of dumping established (Article 9.3). Therefore, in additionto a
review under Article 11.2, dumping margins may be updated periodically, with sub-
sequent adjustmentsto the dutiesimposed, so asto avoid collecting definitive duties
inexcessof thedumping margins. Since definitive duties coll ected correspond to the
dumping margins originally cal culated, they may not reflect current dumping mar-
ginsover time. In order to avoid this situation, investigating authorities shall, upon
regquest for a refund by either the exporter or importer, re-calculate the dumping
margins based on more recent data. On the basis of such re-assessments, definitive
duties paid in excess of the actual dumping margins must be reimbursed (Articles
9.3.1 and 9.3.2). Normally, such procedures must be completed within 12 months.

Overview of process

Flow Chart 1.1 provides an overview of atypical anti-dumping investigation, and
of the review and assessment procedures.

V. KEY DEFINITIONS AND CONCEPTS APPLICABLE
TO THE INVESTIGATION

As specialized terminology and concepts will be used, and as an anti-dumping
investigation is guided by certain principles and main procedural elements, these
issues will be addressed and explained first before going into the process of the
investigation itself.

A. DEFINITIONS
“interested parties’
According to Article 6.11, “interested parties’ shall include:

e exporters or foreign producers of the product under investigation, their
trade or business association;

e importers of the product under investigation, or their trade or business
association; 4

* the government of the exporting Member; and

e producers of the like product in the country of import or their trade and
business association.®

1 If trade or business associations are involved, they will only be regarded as “interested parties’ if the
majority of the members are producers, exporters, or importers of the subject product — Article 6.11(i).
15 Article 6.14(iii).
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Flow Chart 1.1: Overview of an AD investigation
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The list of “interested parties’ is not exhaustive. Article 6.11 explicitly allows
Membersto include foreign or domestic parties, other than those mentioned above,
asinterested parties. Any additionsto thelist will depend on the domestic require-
ments of the Member involved.

“like product”
“Like product” is defined in Article 2.6 of the AD Agreement as:

...aproduct whichisidentical,i.e. alikein all respectsto the product under
consideration, or in the absence of such a product, another product which,
athough not aike in all respects, has characteristics closely resembling
those of the product under consideration.

The determination of the“like product” isacritical element in any anti-dumping
investigation, asit not only determines which product will fall within the scope of
theinjury analysis, and therefore determine the domestic industry to beinvestigated
allegedly suffering injury, but it will also be relevant in determining which product
inthedomestic market of the exporting country will be used to determinethe normal
value. The determination of the“like product” istherefore relevant in the context of
the determination of the margin of dumping, aswell asin the context of the injury
determination.

The following chart gives a graphic illustration of where the issue of a “like
product” is relevant.

Like Product

4{ Subject product }7

Calculation of NV Injury analysis
A 4 A 4
Like product in Like product
domestic market of produced in
exporting country importing country

The AD Agreement does not contain any further guidance, apart from the defi-
nition in Article 2.6, on the issue of determining the “like product.” It is common
practicefor investigating authoritiesto have developed some criteriawhich they ap-
ply on acase-by-case basis. Members have applied different criteriain determining
like product, including the following:

e The physical characteristics of the merchandise
» Degree of commercial interchangeability of the products
* Raw materials used in manufacturing

11



Procedures

* Manufacturing methods and technologies used in production of the mer-
chandise

The functions and end uses of the merchandise

Industry specifications

Pricing

Quality

Tariff classification

Channels of distribution and marketing of the merchandise

The presence of common manufacturing facilities or use of common em-
ployees in manufacturing the merchandise

¢ Customer and producer perceptions of the products

e Commercial brand/commercia prestige.

Authorities commonly place greater weight on those factors that establish clear
dividing lines among potential like products, and less emphasis on factors that
indicate minor product variations. What constitutesa*“ clear dividing line” between
potentia like products, is sometimes one of the most hotly disputed issues in an
anti-dumping investigation.

The*“like product” should be determined as early as possiblein theinvestigation,
asit shapes and affects the entire process. However, it might be necessary, in some
cases, to revisit the issue later in the process.

“export price’

Although there is no definition or description of “export price” in the AD Agree-
ment, it is normally understood to mean the price paid or payable for the export
product.

“normal value’

Normal value is defined in Article 2.1 of the AD Agreement as “the comparable
price, in the ordinary course of trade, for the like product when destined for con-
sumption in the exporting country.”

“ subject product”

This is the product allegedly dumped and exported to the importing country and
alegedly injuring the domestic industry producing alike product in the importing
country.

“ domestic industry”

Refers to the industry in the importing country allegedly being injured by the
allegedly dumped products.

12
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“ domestic market”

Refers to the domestic market in the country of origin of the alegedly dumped
products, or in other words, the domestic market of the exporting country.

“margin of dumping”

The margin of dumping isthe extent by which the normal value exceeds the export
price, and is expressed either in percentage terms or as a specific amount.

B. KEY CONCEPTS

Thefollowing paragraphs describe the main provisionsin the AD Agreement deal -
ing with procedural concepts, specifically:

provisions regarding “ due process’;

the treatment of confidential information;

the principle of “facts available”; and

the verification of information submitted by parties.

1 “DUE PROCESS’ PROVISIONS

The basic right of parties to due process throughout the investigation is addressed
in a number of provisions of the AD Agreement. Article 6.2 lays out the general
principlethat interested parties shall have afull opportunity for the defence of their
interests.

More specifically, Article 6.1 provides that interested parties shall be given:

« notice of the information which the investigating authorities require; and
e ample opportunity to present in writing al evidence which they consider
relevant.

Article 6.1.2 stipul ates that, subject to the requirement to protect confidential in-
formation, written evidence presented by one party shall bemade avail able promptly
to other interested parties participating in the investigation.

Article 6.4 specifiesthat “whenever practicable,” interested partiesshall begiven
timely opportunities:

e to see al information that is relevant to the presentation of their cases
that is used by the investigating authorities conducting the investigation,
provided that such information is not confidential, and

e to prepare presentations on the basis of thisinformation.

The AD Agreement contains additional, more detailed, provisions protecting the
rights of interested partiesin the investigation. These are addressed in detail below,
in the context of the stepsto be followed by the investigating authorities during the
investigation.

13
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2. TREATMENT OF CONFIDENTIAL INFORMATION

Given the nature of an anti-dumping investigation, it isinevitablethat detailed com-
pany-specific information will have to be disclosed to the investigating authority.
As the disclosure of such information to any other party might be detrimental
to the interest of the companies providing the information, the AD Agreement
contains detailed provisions on how the investigating authorities should deal with
information claimed to be of a confidential nature. It requires the investigating
authorities to accord special treatment to confidential information submitted by
parties in the course of the proceedings. The AD Agreement makes it clear that
confidential information cannot be disclosed to other parties without the specific
permission of the party submitting the information.

Article 6.5 specifies which information is to be treated as confidential, de-
scribes the steps to be taken to ensure that confidential treatment is justified, and
sets out rules for the submission of non-confidential summaries of confidentia
information.

Pursuant to Article 6.5, information shall be treated as confidential by the inves-
tigating authoritiesif it is:

¢ by nature confidential —for example, if its disclosure would be of signifi-
cant competitive advantage to a competitor or if its disclosure would have
a significantly adverse effect upon the person supplying the information
or upon a person from whom that person acquired the information; or

 provided on a confidential basis by parties to the investigation.

Confidential treatment is not automatic. Article 6.5 specifiesthat partiesrequest-
ing confidential treatment for any information submitted must show “good cause”
why the information should be treated as confidential. Although footnote 18 to
the AD Agreement notes that requests for confidentiality should not be rejected
arbitrarily, the investigating authorities are not obligated to accept information as
confidential merely because the party has submitted it as such. The authorities have
to assess the reasons given for the claim of confidentiality and decide whether
confidential treatment is warranted.

If the claim for confidentiality is warranted, Article 6.5.1 requires the supplier
of the confidential information to file a non-confidential summary thereof. These
summaries must be “sufficient in detail to provide a reasonable understanding
of the substance” of the confidential information concerned.'® The reason why a
non-confidential summary of the information is required is that it is a recognised
principle of law that any party which might be negatively affected by an action
taken by authorities has aright to know the case against it to enableit to defend its
own interests. The party involved is not entitled to have access to al the details of
the case against it, as long as it has sufficient information to know what the case
against it is. This principle should therefore always be followed by authorities in

16 Article6.5.1.
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deciding whether the summaries of the confidential information are sufficient to
alow the affected party to know what the case against it is.

However, recognizing that is not always possible to summarize the confidential
information in a non-confidential form, Article 6.5.1 provides that, in such excep-
tional circumstances, the party submitting theinformation must provide astatement
of reasons as to why a non-confidential summarization is not possible.

If the investigating authorities have found that a request for confidential treat-
ment is not warranted, the party submitting the information must either agree to
make the information concerned public or authorize its disclosure in generalized
or summary form. If the party refuses, the investigating authorities may disregard
the information in question for the purposes of the investigation “unless it can be
demonstrated to their satisfaction from appropriate sources that the information is
correct”. Y’

Insummary, Article 6.5 providesthat, if requested, and if they accept the request,
the investigating authorities have to provide special treatment for confidential in-
formation. If confidential statusis granted to certain information, the supplier has
to submit a non-confidential summary of such information. If the request is found
not to be warranted by the authorities, the supplier can either authorise its publi-
cation as is, or provide a summarized non-confidential version. If the supplier is
not prepared to follow any of the two options above, the authorities may disregard
such information. However, under no circumstances can the authorities disclose
information, claimed by the supplier to be confidential, to any other party without
the specific permission of the party submitting it.*®

The information classified as “ Confidential” is kept in the confidential file and
the non-confidential summariesin the public file. See section VII.C, infra.

The rules with respect to the process relating to information for which a party
has reguested confidential treatment is represented graphically in Flow Chart 1.2,

3. “FACTSAVAILABLE”

Certaininformationisrequired before an assessment can be made whether aproduct
is dumped and a domestic industry is injured. The question therefore arises what
options does the AD Agreement provide to the investigating authorities if certain
information required for these assessments has not been provided by the parties
reguested to do so.

Article 6.8 provides that in cases in which any interested party refuses access
to, or otherwise does not provide, necessary information within a reasonable pe-
riod or significantly impedes the investigation, determinations, both preliminary
and/or final, may be made on the basis on the facts available, which might include
information contained in the application for the initiation of an investigation.

17 The AD Agreement is silent regarding what to do with information for which confidential treatment is
requested, but for which no justification for such treatment is provided. Some Members consider that in this
case, the information would fall under Article 6.5.2, and will refuse to accept it.

18 Article6.5.
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Information for which a party

Public information has requested confidential
treatment
If request
Check justification for rejected
confidential treatment (6.5) information
not considered

Check public summary.
Public summary must allow
a reasonable understanding

of the substance of the
information provided (6.5.1)

Check statement why
information provided
does not lend itself to
summarization (6.5.1)

A 4 A 4

Place in the Public file Place in the Confidential file

Place non-confidential
version in the Public file

Flow Chart 1.2: How to approach public information and information for
which a party has requested confidential treatment

Annex |l to the AD Agreement provides further guidance with respect to the
application of this provision.

During the course of an investigation a number of situations may arise in which
this provision might become relevant. The following two situations occur quite
commonly: Firstly, the exporter does not reply to the questionnaire at all. In such
a case, the investigating authorities may calculate the dumping margin for that
exporter based on facts available. The second situation is where an exporter sub-
mits aresponseto the questionnaire in part, but failsto provide the required data or
information on some specific aspects. An example is where some information on
adjustments, although requested, was not provided. In such acase, theinvestigating
authorities might cal culate some aspects of the normal value for the exporter con-
cerned onthe basis of factsavailable, while basing the remainder of the cal culations
for that exporter on the information submitted.

16
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A critical issuein this context is what would constitute the “facts available” on
which a determination may be based. While the AD Agreement does not go into
any detail on this matter, it is common practice for investigating authorities to treat
as"“factsavailable” theinformation in the application, including theinformation on
which the allegation of dumping isbased.'® The*factsavailable’ could alsoinclude
information provided by other partiesto the proceedingsor information to which the
authorities have access. It is the general practice of some investigating authorities
not to regard information submitted by other investigated foreign producers and
exporters as “facts available” Therationale for thisisthat if such information was
taken into consideration, it might provide an incentive for foreign producers or
exporters not to reply to the investigation questionnaire if they considered that the
information provided by other investigated foreign producers or exporters would
yield a more advantageous result, that is, a lower dumping margin than if the
determination was based on their own information.

Paragraph 7 of Annex | requirestheinvestigating authorities, where practicable,
to check information from secondary sources, including the application, against
information from other independent sources. However, it goeson to notethat “if an
interested party does not cooperate and thus relevant information is being withheld
from the authorities, this situation could lead to aresult which islessfavourable to
that party than if the party did cooperate.”

A dumping margin calculated based on facts available is not intended to be
punitive, as it is clear that the investigating authorities should approach reliance
on facts available with circumspection and should take into account information
whichisreliable. However, the provision enables investigating authorities to com-
plete an investigation even in the absence of cooperation by the investigated for-
eign producers or exporters, and calculate individual dumping margins for such
parties.

C. VERIFICATION OF INFORMATION FROM EXPORTERS AND IMPORTERS

Once dl theinformation requested has been received, the issue arises asto whether
theinformation should be accepted onitsface value, or whether its accuracy should
be confirmed.

Article 6.6 reqguires that the investigating authorities satisfy themselves as to
the accuracy of the information upon which their findings are based. Once all
information requested has been received and processed, theinvestigating authorities
will be in aposition to confirm, as necessary, that the data submitted by the parties
during the course of the proceedings are accurate.

Exactly how the investigating authorities should “satisfy themselves as to the
accuracy of the information” is not regulated by the AD Agreement. It is not

19 Paragraphs 1 and 7 of Annex Il specifically indicate that the investigating authorities may rely on infor-
mation in the application in making a determination based on facts available.
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mandatory in terms of the AD Agreement to do on-site verifications. Article 6.7
together with Annex | set out specific rules governing on-site foreign verifications.
Article 6.7 requires:

e the agreement of the firms concerned; and
¢ notification to the government of the Member in question, and
* no objection to the verification by that government.?°

Annex | to the AD Agreement sets out a number of additional requirements for
on-the-spot verifications in the territory of another Member:

« uponinitiation of theinvestigation, the government of the exporting Mem-
ber, aswell as the known exporters concerned, should be informed of the
intention of the investigating authoritiesto verify questionnaire replieson
the spot;?*

« verifications are conducted once the questionnaire response has been re-
ceived, unless the firm agrees to the contrary and the Government of the
exporting Member isinformed and does not object;??

« sufficient advance notice of the proposed verification should be given;?

* theexplicit agreement of the exporter concerned should be obtained before
the verification visit is finally scheduled;*

* the exporter concerned should be advised of the general nature of the
information to be verified and of any further information that needsto be
provided, although this should not preclude on-the-spot requeststo obtain
further detailsin the light of the information obtained;?®

* once the firms concerned have agreed to the verification visit, the Gov-
ernment of the exporting Member should be notified of the names and
addresses of the firms to be visited, and the dates agreed upon;

e if, in exceptional circumstances, it is the intention of the investigating
authoritiesto include non-governmental expertsin theinvestigating team,
the exporter concerned and the Government of the exporting Member
must be so informed. Such non-governmental experts should be subject
to effective sanctions for breach of confidentiality requirements.?”

2 The AD Agreement does not provide guidance as to the time-frame within which the Government of the
exporting Member should object to the verification. Investigating authorities generally establish relatively short
deadlinesin thisregard, to avoid delaying the investigation. The AD Agreement is also silent asto the options
should the government of the exporting Member object to a proposed verification. Clearly, the verification may
not take placeif the objectionismaintained. However, nothinginthe AD Agreement precludestheinvestigating
authorities consulting with the Government of the exporting Member.

2L Paragraph 1 of Annex I. It is therefore common practice for investigating authorities to inform exporters
about the possibility of on-the-spot verification of questionnaire responses at the time the questionnaires are
issued.
2 Paragraph 7 of Annex I.
2 Paragraph 5 of Annex I.
2 Paragraph 3 of Annex I.
% Paragraph 7 of Annex I.
% Paragraph 4 of Annex I.
27 Paragraph 2 of Annex I.
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Article6.7 and Annex | pertain only to foreign verifications. The AD Agreement
is silent with respect to the issue of verifications concerning domestic producers
and importers. It is the practice of many authorities to conduct such verifications
routinely, governed by the administrative law of the Member concerned. In order to
accord the same treatment to all interested parties, many investigating authorities
follow the same procedures for such verifications, although there is no explicit
obligation to do so in the AD Agreement. The practice of Members as to when
on-site foreign verification is done varies. Some investigating authorities do the
verification of the exporters/manufacturers before the preliminary determination,
whereas othersdo it after the preliminary determination, in the phase leading to the
final determination. The verification of the domestic producersis normally done as
early on in the process as possible.

Anon-siteverification generally consistsof avisit by the staff of theinvestigating
authority to acompany that replied to the questionnaire for the purpose of confirm-
ing whether the information reported accurately reflectsthe businessrecords of that
company.?®

An on-site foreign verification (a dumping verification) generaly involves two
major elements:

* atest for whether the information submitted is complete; that is, whether
any relevant information was omitted,?® or irrelevant information added
in;3°
and

¢ atest whether the information submitted corresponds to the figures in
the sales, accounting and financia records of that company. This test is
generaly carried out on the basis of a sample. For instance, investigators
may select a sample of home and export sales and review all the docu-
mentation (orders, invoices, shipping and payment records, etc.) related
to those sales. The sample might be chosen randomly, or on the basis
of pre-determined criteria, such as, for instance, the home sales with the
lowest prices and the export sales with the highest prices.

It is a common practice of investigating authorities to check the information in
questionnaire responses for internal consistency.

2% An on-site verification may be the best way to test the accuracy of the information reported in a question-
naire response since it allows comparing the information reported against its source, the company’s business
records. As business records often cannot be removed from a company’s premises, it is not possible to verify
aquestionnaire response by requesting a company to send the investigating authority originals of the relevant
business records.

2 The exporter concerned might have excluded from the questionnaire response home sales made at high
prices, or export sales made at low prices.

%0 Theexporter concerned might haveincluded in the questionnaire response home sales, made at low prices,
that do not qualify as sales of the like product (the product like the exported product sold in the domestic
market of the country of export). Alternatively, it might have included in the questionnaire response export
sales, made at high prices, which do not qualify as sales of the product under investigation.
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On-site foreign verifications involve verification of responses to dumping ques-
tionnaires. In turn, on-site domestic verifications generally concern the responses
toinjury questionnaires, but they may also concern the responsesto certain parts of
the dumping questionnaires, such as those concerning domestic importers related
to the exporters.

Members usually conduct on-site verifications of responses to both kinds of
guestionnaires. However, many Members do not verify on-site each and every
guestionnaire response received. Thisapproach isunderstandable, particularly with
respect to verifications conducted in foreign countries, which can be very costly.3!
However, even if no on-site verification takes place, the authorities must satisfy
themselves, by whatever other means are available and deemed appropriate, asto
the accuracy of the information relied upon.

Unless the investigating authority is required by domestic law or practice to
verify al information, choices will have to be made as to which information, and
specifically, which companies’ information, will beverified. Therearenocriteriain
the AD Agreement for selecting which information submitted by which partiesto
verify. It issuggested that, in order to ensure that the proceedings are fair and unbi-
ased, selection criteria should be established in advance, and applied consistently.
For instance, the investigating authorities might choose to verify questionnaire
responses from the largest exporters, or from the exporters with the lowest prelim-
inarily calculated dumping margins. The investigating authorities might choose to
verify the information submitted by adomestic producer where the reported prices
aresignificantly higher or lower than thosereported by other domestic producers, or
where a domestic producer’s financia performance is significantly different from
that of other domestic producers.

During an on-site verification, investigators may request information going be-
yond the information reported in the questionnaire responses, either to check infor-
mation provided in those responses, or because the need for additional information
becomes apparent during the course of the verification (see paragraph 7 of Annex |
to the AD Agreement). Such information may be requested on the spot, or a dead-
linefor subsequent submission might be established, keeping in mind that sufficient
time must be available to process the information received in light of the deadlines
for the investigation. On-site verifications may take two to three days per firm, if
no costing data are verified. If costing data are also verified, an on-site verification
may well require additional time, as checking costing data can be a complex and
time-consuming task.

Article 6.7 of the AD Agreement requires that subject to the requirement to pro-
tect confidential information, the authorities shall make the results of any on-the-
spot foreign verification available, or shall provide disclosure thereof in the context
of the “essential facts” process before the final determination is made, to the firms
towhich they pertain and may make such results avail ableto the applicants. In some

31 Occasionally, afew Members have conducted on-site foreign verificationsin an indirect manner; that is, by
way of allowing acompany’sexternal accountantsto conduct on-site verifications on behalf of theinvestigating
authorities according to awork plan designed by the authorities themsel ves.
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