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1. Introduction

General background

The establishment of the [International Criminal] Court has at last pro-
vided international humanitarian lawwith an instrument that will rem-
edy the shortcomings of the current system of repression, which is in-
adequate and all too often ignored. Indeed, the obligation to prosecute
war criminals already exists, but frequently remains a dead letter. It is
therefore to be hoped that this new institution, which is intended to be
complementary to national criminal jurisdictions, will encourage States
to adopt the legislation necessary to implement international humani-
tarian law and to bring violators before their own courts.

(Statement by the International Committee of the Red Cross (ICRC),
United Nations General Assembly, 53rd session, Sixth Committee, item 153 of the agenda,

New York, 22 October 1998)

On 17 July 1998 the United Nations Diplomatic Conference of Plenipo-
tentiaries on the Establishment of an International Criminal Court (ICC)
adopted the Rome Statute of the International Criminal Court. The UN
General Assembly had first recognised the need for such a court in 1948,
in view of the Nuremberg and Tokyo trials that followed the SecondWorld
War. Its creation had been under discussion at the UN ever since. The
Statute’s adoption in 1998 may therefore be seen as the fruit of some fifty
years of effort.

As pointed out by the ICRC in the same statement quoted above, ‘[b]y
adopting this treaty the great majority of States clearly demonstrated
their resolve to put an end to the impunity enjoyed by the perpetrators of
the most heinous crimes, and hence to deter the commission of further
violations’.

The Statute entered into force on 1 July 2002. The ICCwill have jurisdic-
tion over the crime of genocide, crimes against humanity, war crimes and

1



2 Elements of War Crimes under the Rome Statute

the crime of aggression1 (Art. 5 of the ICC Statute). It will be complemen-
tary tonational criminal jurisdictions.Under international law, Stateshave
the right and the obligation to prosecute those responsible for war crimes,
for crimes against humanity and for genocide. This remains. The Geneva
Conventions and their Additional Protocol I specifically lay down an obli-
gation to repress grave breaches of international humanitarian law, which
are considered war crimes. For other breaches of the Conventions and of
Protocol I, the States Parties must take the measures needed to suppress
them. Despite these rules, however, the need remains for an international
criminal court sincemany States have proved unwilling to fulfil their duty
to exercise their jurisdiction. Though the States continue to have the pri-
mary role to play in prosecuting war criminals, the ICC is being set up
precisely to step in for national courts when these are unwilling or gen-
uinely unable to do so. It is then that the ICC will be able to exercise its
jurisdiction.

The ICRC was active throughout the process of negotiating the Rome
Statute. In particular, it prepared a proposed list of war crimes together
with a commentary and submitted a paper on ‘State consent regime vs.
universal jurisdiction’. It also took an active part in all thepreparatorywork
for the Rome Conference and in the Conference itself.

Background to this commentary

In Arts. 6, 7 and 8, the Rome Statute sets out a list of crimes over which the
Court will have jurisdiction: genocide crimes against humanity and war
crimes. In order to provide greater certainty and clarity concerning the
content of each crime, some States felt that specific texts on Elements of
Crimes (EOC) should be drafted.

Eventually Art. 9 was added. It states that the ‘Elements of Crimes shall
assist the Court in the interpretation and application of Arts. 6, 7, and 8.
Theyshall beadoptedby . . . themembersof theAssemblyofStatesParties.’
As a general rule, Art. 21 states that ‘the Court shall apply . . . the Elements
of Crimes’. On the basis of these rules, the EOCwill guide the future judges
and will therefore be of crucial importance for the work of the ICC in the
interpretation of the provisions on crimes. In Rome, it was agreed that a
text on the elements of genocide, crimes against humanity andwar crimes
was to be prepared by a preparatory commission.

1 The Court may exercise jurisdiction over the crime of aggression only once a provision is
adopted in accordance with Articles 121 and 123 of the Statute defining the crime and set-
ting out the conditions under which the Court must exercise jurisdiction with respect to this
crime.
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That commission (PrepCom), which wasmandated by the UNGeneral
Assembly, started its activity in February 1999 and, after five sessions,
finalised itsworkon theElements ofCrimeson30 June2000. Its text,which
was adopted by consensus, will be submitted to the future Assembly of
States Parties for adoption. The ICRC was active throughout the negotiat-
ingprocess. Inparticular, inorder toassist thePrepCom, the ICRCprepared
a study of existing case law and international humanitarian and human
rights law instruments relevant to drafting the elements of war crimes.
Since the ICRC’s core mandate is limited to developing and spreading
knowledge and promoting the implementation of international humani-
tarian law, the studywas confined to an analysis of elements ofwar crimes.
In preparing the study, the ICRC played its internationally recognised role
as guardian of international humanitarian law.2 The aim of the study,
which was submitted in seven parts, was to provide the government del-
egations taking part in the PrepCom with the necessary legal background
and to prepare ameans of accurately interpretingwar crimes as defined in
the Rome Statute. The study was a crucial working tool throughout the
negotiations. It was repeatedly cited as the reference text that should
guide the discussion. The study was officially submitted to the PrepCom
at the request of seven States (Belgium, Costa Rica, Finland, Hungary,
Republic of Korea, South Africa and Switzerland).3

Working method

The study submitted to the PrepComwas based on an exhaustive analysis
of international andnationalwarcrimes trials. It reviewedexistingcase law
from the Leipzig trials, from post-Second World War trials, including the
Nuremberg and Tokyo trials,4 as well as national case law and decisions
from the International Criminal Tribunal for the former Yugoslavia and
the International Criminal Tribunal for Rwanda. National case law on war

2 The formal basis for the ICRC’s role in implementing anddeveloping international humanitarian
law is to be found in the Statutes of the International RedCross andRedCrescentMovement. The
Movement is comprised of the ICRC, National Red Cross and Red Crescent Societies and their
International Federation. Itworks closelywith all States Party to theGenevaConventions of 1949.
By means of the Movement’s Statutes, the International Conference of the Red Cross and Red
Crescent has assigned the ICRC the task of working ‘for the understanding and dissemination of
knowledge of international humanitarian law applicable in armed conflicts and [preparing] any
development thereof’ (Art. 5(g) of the Statutes of the International Red Cross and Red Crescent
Movement).

3 PCNICC/1999/WGEC/INF.1 of 19 February 1999, PCNICC/1999/WGEC/INF.2 of 14 July 1999,
PCNICC/1999/WGEC/INF.2/Add.1of30July1999,PCNICC/1999/WGEC/INF.2/Add.2of4August
1999 and PCNICC/1999/WGEC/INF.2/Add.3 of 24 November 1999.

4 Much of this material is available in digest form in the Annual Digest and Reports of Public
International Law Cases (now volumes 1–16 of the International Law Reports).
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crimes was studied when it was available in English, French or German.
Decisions from international and regional human rights bodies were also
analysed to facilitate interpretation of particular offences closely linked to
human rights concepts (for example, torture and inhuman or cruel treat-
ment). This approach has also been chosen by the two ad hoc Tribunals in
their judgments (for example, in the Delalic and Furundzija cases).

Those aspects of this case law that were relevant in interpreting war
crimes as listed in the Rome Statute were included in the study.5 The quo-
tations were taken from the original sources. Relevant provisions from
treaties of international humanitarian law were also included. This last
point was particularly important for crimes such as ‘extensive destruc-
tion and appropriation of property, not justified by military necessity and
carried out unlawfully and wantonly’. The Geneva Conventions contain
specific provisions in various chapters that define the conditions under
which property might be lawfully appropriated or destroyed. In order to
ensure correct interpretation of the law, it was therefore necessary to indi-
cate these provisions. Where little or no case law was available, reference
was alsomade to commentaries on the relevant instruments, in particular
the commentaries published by the ICRC on the Geneva Conventions and
their Additional Protocols, militarymanuals and – to a veryminor extent –
legal writings.

The study submitted to thePrepComindicated the results that emerged
from the analysis of the sourcesmentioned above. These results were used
byCostaRica,HungaryandSwitzerland topresent theirowntextproposals
for EOC during the PrepCom negotiations. The ICRC’s work was greatly
appreciated by an overwhelming number of delegations and considerably
influenced the outcome of the negotiations. Several delegations indicated
in particular that the sources quoted in the study would be of enormous
assistance to future judges,notonly thoseof the ICCbut,more importantly,
national judges who will have to apply international humanitarian law
under their national legislation. The ICRC was repeatedly encouraged to
publish the study.

Against this background, we began preparing the present commentary,
which – with regard to the sources quoted – is essentially an update of the
study submitted to the PrepCom.6 The commentary also includes some
new sections: the outcome of the PrepCom (the elements of war crimes as

5 The various sourceswere selected in anobjectivemanner basedon their relevance to aparticular
crime. They were not intended as a reflection of any particular view or position.

6 Since completion of the initial study for the PrepCom, substantial jurisprudence has emerged
from the ad hoc Tribunals for the former Yugoslavia and Rwanda.



Introduction 5

theywereadopted)andasummaryof thePrepCom’s travauxpréparatoires,
including an explanation of certain understandings apparent within the
Commission on its way to adopting the final text.7 On this basis, the com-
mentary follows the same structure for each war crime under the Rome
Statute:

1. text adopted (this section replaced the original section entitled
‘Results from the sources’);

2. travauxpréparatoires/understandingsof thePrepCom(newsection);
and

3. legal sources relating to particular war crimes under the heading
‘Legal basis of thewar crime’ (updated section including the reviewof
existing case law and relevant instruments of international humani-
tarian law).

The sectionon the travauxpréparatoires explains indetail thedecisions
takenby thePrepCom.Forpersonsnot involved indiplomaticnegotiations
but who have to work with the legal texts that emerge from such negotia-
tions, it is often not apparent why certain words have been chosen and for
what purpose. This section also endeavours to present the relevant con-
text of the negotiations to thosewhowill have to use the texts in the future.
Since the ICRC representatives were invited to participate as experts in
almost all formal and informal negotiation sessions on war crimes, we are
in a position to give a full account of the travaux préparatoires.

Given that the Elements of Crimes cannot provide all the detail needed
to interpret the law on war crimes as defined in the Rome Statute, the
judges, prosecutors and lawyers will have to consult additional sources.
Thesesourcesarepresented inthethirdsectionof thecommentaryoneach
war crime,which is an update of the ICRC’s original study. They include, in
particular, the case law of the ad hoc Tribunals for the former Yugoslavia
and Rwanda subsequent to the PrepCom negotiations up to 31 August
2001.

It is important to note that the present commentary does not deal with
the responsibilities of commanders, superiors and subordinates (Art. 28
ICC Statute) or questions concerning crimes committed by attempt,
incitement, conspiracy or other forms of assistance (Art. 25 ICC Statute).

7 The term ‘understanding’ in this context shouldnotbe confusedwith the technical term inArt. 31
of the Vienna Convention on the Law of Treaties. For the purposes of the present commentary,
it describes the understandings of the negotiating delegations as we perceived them during the
deliberations.
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This commentary’s purpose

The purpose of this commentary is to provide judges, prosecutors
and lawyers with the background information needed to implement
international humanitarian law properly in the future prosecution of war
crimes under the Rome Statute. In order to serve the interests of justice,
it is important that the legal basis of the crimes is well known and imple-
mented.Lackofknowledgeof the issues in internationalhumanitarian law,
so often a feature of national trials, demonstrates the need for something
of this kind. Since the ICC is only complementary to national jurisdictions,
reference texts like the present commentary will be an important tool for
lawyers at the national level. It is interesting to note that the International
Criminal Tribunal for the former Yugoslavia referred to the initial ICRC
study in one of its judgments (Aleksovski ).

Neither the definition of the crimes in the Rome Statute nor the doc-
ument on EOC as adopted by the PrepCom provides a complete picture,
which isnecessary for anaccurate and faithful interpretationof thecrimes.
For example, both the Statute and the EOCuse certain legal terms (such as
‘attack’, ‘military objective’ or ‘civilian population’) without further defin-
ing them. However, the treaties of international humanitarian law, from
which the crimes involving these terms are derived, do contain specific
definitions. Judges, prosecutors and defence lawyers will therefore have to
look to these treaties of international humanitarian law to identify the rel-
evant provisions. The present commentary indicates these provisions. In
addition, there are cases in which the treaties do not provide specific defi-
nitions, but in which clarification has been provided by existing case law.
This case law is quoted in the commentary. Finally, certain controversial
issues remained unresolved by the PrepCom for a number of reasons
and the EOC therefore amount to more or less a reproduction of the
Statute’s wording, making it necessary to consult other sources. The
second (‘Travaux préparatoires/understandings of the PrepCom’) and
third (‘Legal basis of the war crime’) sections of the commentary on each
crime should provide judges, prosecutors and defence lawyers at both
international and national levels with a tool to apply international
humanitarian law correctly.
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