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economic growth, yet in the existing economic order, investors often
come across a range of obstacles. Dr Fath El Rahman El Sheikh draws on
his experience both as a legal academic and international investment
lawyer to detail the interaction between new and traditional understand-
ings of investment insurance. This comparative study of two developing
countries with a similar ethnic, religious and social make-up — Sudan and
Saudi Arabia — considers how international and Islamic law have evolved
in new directions in the years following the demise of the Soviet Union
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both the domestic and the international level, for the protection and pro-
motion of foreign investments, as well as the incentives and facilities pro-
vided for foreign investors. He also details investment treaties; national,
regional and international investment insurance programmes; and the
remedies for aggrieved investors.

This comparative study will interest both legal academics and business
and legal professionals involved with investment in developing countries.
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PREFACE

This book is mainly based on the previous works and concepts of the first
edition. Since the publication of that edition in 1984 many developments
in the international investment climate have taken place, especially the
demise of communism, the disintegration of the Soviet Union and the dis-
appearance of the Cold War. These developments have engineered new
rules and theories with respect to economic and international relations
which have become dominated by globalization, information technology
and the free market economy, and these changes have produced new rules
on the treatment of foreign private investments, especially after the
increased role of these investments in the development process. These
developments have necessitated considerable revision and updating of the
rules on the subject.

At the same time the opportunity has been taken to revise the entire
text. As far as possible the text reflects materials available as at 30 June
2001.

I should like to thank Dr El Fadil Nyle Hassan, the Legal Counsel of the
Inter-Arab Investment Guarantee Corporation (Kuwait) and Mr Fahad Al
Zamami, Kuwait Investment Authority, for checking the changes in the
original manuscript. My thanks also go to Mrs Christine D’Souza and
Bridget Fernandes for the care and consideration they have shown in typ-
ing the manuscript and preparing the text for the press.

Fath El Rahman Abdalla El Sheikh
Kuwait

X
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PREFACE TO THE FIRST EDITION

This book deals with the legal regime of foreign private investment in
Sudan and Saudi Arabia, countries which have similar ethnic, religious
and social backgrounds, albeit many diverse political and economic char-
acteristics. Yet both countries fall within the category of the ‘developing
countries), which have been for decades victims of an existing interna-
tional economic order which heavily tilts the scale against these countries.

Sudan is the largest country in Africa. Economically, it enjoys a strate-
gic location, lying in close proximity to the lucrative and rapidly growing
Middle Eastern markets. Despite its numerous constraints, its untapped
potential has attracted the attention of the Arabs, and the international
business community, as a highly promising place for investment.

Because of lack of adequate capital and technical know-how, foreign
private investment is of paramount importance for the economic devel-
opment of Sudan. Public investment hitherto has hobbled the progress of
the national economy by burdening the country with the accumulation of
massive debts, now at astronomical proportions. Hence the obvious and
urgent need of the country for foreign capital makes the legal study of for-
eign private investment a timely necessity. Saudi Arabia, on the other
hand, being one of the richest countries in terms of financial resources,
and having emerged as an influential international economic power, yet
needs foreign investment to import the appropriate technology, expertise
and know-how for the realization of its huge developmental goals.

This book is primarily concerned with the exposition of the legal
regime pertaining to foreign private investment in the two countries with-
in the framework of international law. The crucial question is that of the
control and standard of treatment and protection furnished to foreign
investment. This is examined in the context of the current international
investment climate, reflected in the conflict between the developed and
developing countries over the international law rules governing foreign

X
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PREFACE TO THE FIRST EDITION xi

investment during the previous century, a conflict which appears, espe-
cially in the North—South dialogue, to fade away in the wake of the recent
developments in the international investment climate, especially with
respect to the waves of globalization and market economy.

The study falls into three parts. Part one, consisting of three chapters,
deals with certain preliminary issues.

Chapter 1 provides an economic and political perspective on the needs
of Sudan and Saudi Arabia, since the legal issues can hardly be properly
understood except in this perspective. The chapter also describes the
recent changes in the international investment climate.

Chapter 2 deals with the initial question of the definition of the term
‘foreign investment’, under both the investment laws and treaties, which
necessarily also delimits the scope of the issues that properly fall within the
purview of this study. This chapter, furthermore, sets out the formal and
substantive rules governing the admission of foreign investment and the
formation of business organizations which run the investment activities.

Chapter 3 addresses itself to the impediments that actually face foreign
investors, with special consideration of those impediments which could be
eliminated by legal reform. The purpose of this chapter is to shed light on
the basic nature of the problem, and to show why it is necessary to have a
legal regime for the encouragement and protection of foreign private
investment.

Part Two is the core of the book. It deals specifically with the form and
content of encouragement and protection. It is composed of Chapters 4 to
9, inclusive.

Chapter 4 outlines the legal incentives which are fiscal in nature. A crit-
ical analysis of the efficacy of the administrative mechanism endowed
with the power of granting investment licences and incentives constitutes
the cardinal approach in this chapter. The main purpose is to explore how
far the incentives effectively combat the impediments.

Chapter 5 deals with the unilateral guarantees of constitutional clauses,
legislation and policy statements which are designed for the protection of
foreign private investment. The chief purpose of this inquiry is to eluci-
date their legal effects both under municipal law and international law.

Chapter 6 is confined to investment treaties. It examines, in particular,
the standard of treatment to be accorded to foreign investments and the
relation between the investment laws and treaties, as well as their legal
effect both under municipal law and international law. The desirability of
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xii PREFACE TO THE FIRST EDITION

concluding a multilateral investment convention and a survey of the sug-
gested drafts therefor is embarked upon. Special attention is directed
towards the legal effect of the Charter of Economic Rights and Duties of
States and its impact on the international investment climate.

Chapter 7 investigates the insurance of foreign investments by some
capital-exporting countries, notably by the United States and West
Germany. On the regional and international levels, the Guarantee
Programme of the Arab Corporation for Investment Guarantee sponsored
by the Arab States, the Islamic Investment Insurance Scheme sponsored by
the Islamic Development Bank, the COMESA scheme and the MIGA pro-
gramme sponsored by the World Bank are also discussed in this chapter.

Chapter 8 is confined to the divisive issue of compensation in cases of
nationalization of foreign investment. The Sudanese practice in this
respect is examined at length, and comparatively evaluated.

Chapter 9 is the principal theme. It focuses on all legal aspects of eco-
nomic development agreements between foreign investors and the State.

Part Three is designed for remedies. It consists of Chapters 10 and 11.

Chapter 10 explores the courses which an aggrieved foreign investor
can pursue to obtain relief if his investment is destroyed or adversely
affected.

Chapter 11 investigates the unilateral sanctions which may be taken by
the home states of the investors against the investee state to secure redress
for economic injuries of these investors, if other devices prove ineffective.

This book is the outcome of a study completed in 1979 for the PhD
degree in the University of Cambridge on ‘The Legal Aspects of Foreign
Private Investment in the Democratic Republic of the Sudan’. The notion
of expanding the study to include Saudi Arabia as well has been precipi-
tated by the genuine desire to explore the regime regulating foreign invest-
ment in that country, in an attempt to proffer a vivid account of how far
the prevailing Islamic practices have contributed in the development of
international rules on the subject. The reader will find more material on
Sudanese law than on Saudi law. The reason is obvious. Being a Sudanese
lawyer, T am well acquainted with the Sudanese legal system, a facility
which was not available to me in the system of Saudi Arabia.

In undertaking the study on which this book is based and in preparing
it for publication, I have become indebted to many people. I owe an
immense debt of gratitude to my supervisor, Professor R. Y. Jennings, Jesus
College, Cambridge University, who both supervised the work when it was
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PREFACE TO THE FIRST EDITION xiii

in dissertation form and read the manuscript of the first edition. His sus-
tained encouragement, suggestions and guidance were invaluable, without
which this work would have been really difficult. I would like also to thank
my colleague Mohammed Nour El Din El Tahir who kindly agreed to read
the manuscript and who gave me the benefit of his advice. I would like
also to thank Sayed Hussein El Sayed and Saud El Shawaf, Attorneys at
Law, Riyadh, for their support and help in providing me with material on
Saudi law.

As the original manuscript of the first edition of this book was prepared
for publication in 1980, there have been since that time many changes in
the law which warrant revising the book to update the work to great
extent.

I wish to express my profound thanks to the Sudan government and the
Ford Foundation for granting me scholarships and grants which made the
preparation and publication of the first edition of this book possible.

I am also indebted to my colleagues, the people whom I interviewed
and the staff of the Squire Law Library, Cambridge, for providing and
assisting me in finding the required material.

My deep thanks go to my wife, Widad, for her patience and continuing
support. I must, however, add that I alone bear the responsibility for any-
thing mentioned in this book.

Finally, I wish to record my gratitude to the publishers for their co-
operation in the production of this book.

Fath El Rahman Abdalla El Sheikh
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