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Introduction

N JUNE OF 1993, His Excellency Mr. Liu Huaqiu, head of the

Chinese delegation, made the following statement in the course of
his remarks to the United Nations World Conference on Human Rights
in Vienna:

The concept of human rights is a product of historical development.
It is closely associated with specific social, political, and economic
conditions and the specific history, culture, and values of a particu-
lar country. Different historical development stages have different
human rights requirements. Countries at different development
stages or with different historical traditions and cultural back-
grounds also have different understanding and practice of human
rights. Thus, one should not and cannot think of the human rights
standard and model of certain countries as the only proper ones
and demand all countries to comply with them. [Liu Huaqiu 1995,
p. 214]

This statement contains two claims: first, that countries can have differ-
ent concepts of human rights, and second, that we ought not demand that
countries comply with human rights concepts different from their own.
The principal goal of this book is to assess these two claims.

It is important that we know what to make of these two claims, for
reasons that range from the immediate and practical to the broadly the-
oretical. Assessment of the two claims should influence activists and
international lawyers, both within China and without. It should shape
the activities of organizations that seek to transcend national boundaries,
like the United Nations; if Liu is correct, the hope for global moral con-
sensus expressed by the Universal Declaration of Human Rights may
seem naive or even imperialist. Especially since the end of the cold war,
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China has come to occupy a distinctive place in Western self-identities.
Western media pay so much attention to China in part because it is seen
as presenting an alternative, or a competitor, to ourselves.! Assessing
Liu’s claims will thus also tell us something about how to understand
ourselves. Are we in the West better, or just different? Or is the matter
more complicated than this simple dichotomy admits?

Of course it is more complicated. I will challenge the very notion that
we can talk about “China’s concept” of human rights: In the first place,
people rather than countries have concepts; in the second, people often
diverge in their uses of concepts, even people who are citizens of a single
country. Rather than reject Liu’s ideas out of hand, I will recast his claims
in more careful terms. I will ask what concepts are, how they are related
to communities, and how we use them to communicate. Instead of a
stark choice between “different” and “better,” I will develop a nuanced
account of moral pluralism that recognizes the variety of ways in which
we can be different from one another, the different perspectives from
which we can claim to be better, and the dynamic nature of our morali-
ties. When situated in the concrete context of debates over human rights,
these abstract issues take on an immediacy that makes clear their impor-
tance not just to philosophers but also to students of cross-cultural issues
quite generally.

Assessing Liu’s claims will also take me rather deeply into the history
of Chinese philosophy. While a common caricature portrays Chinese
thought as static, I believe that all philosophical discourses are both non-
monolithic and dynamic: People disagree and debate, and things change.
This perspective enables me to see how certain strands of the Confucian
tradition paved the way for rights discourse in China; throughout its
history, in fact, Chinese rights discourse should be understood as an
ongoing creative achievement, rather than a reaction to or misunder-
standing of Western ideas and institutions. Only by looking at key
moments in this history can we decide what to make of claims about the
distinctiveness of Chinese concepts of human rights.

In the end, I do more than just assess Liu’s twin claims. I am not a dis-
interested spectator in these matters; none of us are. I seek to act on my
conclusions by engaging with contemporary Chinese rights theorists.
Human rights discourses both East and West are dynamic and contested
processes. By making more explicit both similarities and differences, and
by judging which concepts to embrace based on the best standards I can

! See [Madsen 1995] for an enlightening account of U.S. views of China, and of ourselves.
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find, I aim to cooperate in the development of a broader, transnational
consensus.

Some of these matters, both philosophical and sinological, may seem
rather distant from the issue of contemporary human rights practice. I
firmly believe in their interconnection and have tried to write a book
that makes these relationships clear. Many philosophers have studied
little about China; many sinologists have had little contact with phi-
losophy. I have not assumed my audience to be learned in either field,
therefore, but have written about philosophy and about China in ways
that should be accessible to educated readers who know little about
either.

This chapter’s goal is to help orient these various readers in three
different ways. I begin with a historical sketch that clarifies the scope
of Chinese rights discourse. I then turn to a discussion of themes from
recent scholarship related to human rights in China. I am building on
what I take to be the strengths of current research by other scholars, and
reacting to what I see as the weaknesses; this review thus explains why
the book takes the precise shape that it does. The last part of this Intro-
duction summarizes the rest of the book and gives an initial formulation
of my conclusions.

1.1 RECENT HISTORY

The word “quanli,”* which has come to be the standard Chinese trans-

lation for “rights,” was first used in that sense in the mid-1860s, when the
missionary W. A. P. Martin employed it in his translation of Henry
Wheaton’s Elements of International Law. “Quanli” and related terms
were used thereafter by missionaries, and gradually by Chinese intellec-
tuals, to mean a range of things related to “rights,” though I will argue
in later chapters that the correspondence between quanli and rights is
quite loose, especially in the early years of what I will nonetheless call
“Chinese rights discourse.” Both theoretical investigation and practical
advocacy of quanli picked up pace at the beginning of the twentieth
century. Throughout its first three decades, rights and human rights
(renquan) were frequent topics in moral and political essays, various

> T use double quotes when I refer to a word rather than the concept expressed by
that word. I italicize romanized words or concepts. “Quanli” is pronounced “chwan-
lee.” Chinese characters corresponding to all romanized words can be found in the
Glossary.
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rights were articulated in the earliest Chinese constitutions, and still
more rights were claimed by intellectuals frustrated with one or another
aspect of their government’s policies.’

Writings on rights continued only sporadically after the early 1930s,
thanks first to nearly twenty years of warfare, and then to a communist
ideology that was not particularly friendly to rights-talk.* The past two
decades, however, have been crowded with theoretical discussion and
practical action both for and against human rights in China. The winter
of 1978-9 witnessed the Democracy Wall movement in China, in which
activists like Wei Jingsheng argued for the importance of human rights.
That movement lasted for about six months before its central partici-
pants were arrested.” From the 1970s on, human rights played a signifi-
cant role in United States foreign policy rhetoric, first focusing on the
Soviet Union and then on China. In the United Nations, renewed atten-
tion was paid to the Universal Declaration of Human Rights, originally
adopted in 1948, and to the two international covenants, promulgated in
the late 1960s, that fleshed out its details.

In 1989 another popular movement advocating democracy and human
rights arose in China, this time centering on Tiananmen Square. The
brutal suppression of this movement led to sharp international condem-
nation of China. Partly in response, the Chinese government issued
its first white paper on human rights.® This document rebutted various
criticisms of China and argued against international meddling with the
internal affairs of sovereign countries; nonetheless, it represented a new
beginning for the discussion of human rights within China. Whereas
many of the writings on human rights produced in China throughout the
1990s adhered very closely to the positions outlined in the white paper,
some Chinese academics pushed considerably further, engaging in sub-
stantive debate with the theories of their more doctrinaire Chinese col-
leagues and also the theories of Western scholars.”

Another trend of the 1990s took shape during international meetings
leading up to the 1993 United Nations World Conference on Human

* For translations of key articles in Chinese rights discourse from this period to the present,
see [Angle & Svensson 2001].

For detailed discussion of the rights-related discussions that did continue in this period,
see [Svensson 1996, ch. §].

See [Seymour 1980] for discussion and translation of key documents.

See [Information Council 1991].

[Baehr et al. 1996] contains translations of a number of excellent recent papers.
[Kent 1999, ch. 5] and [Weatherley 1999, ch. 6] contain helpful discussions of this
period.

4
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Rights. Leaders of some Asian nations, perhaps feeling a new confidence
and sense of autonomy, argued that the United Nations’ understanding
of human rights was based too rigidly on the foundation of the Western
liberal tradition. They called for more flexibility in the interpretation of
human rights so that room could be found for what have come to be
called “Asian values.”® While the notion that all Asians share some par-
ticular set of values has been widely and justly criticized, and the motives
of some of these Asian leaders (in calling for greater deference to author-
ity, for instance) questioned, some scholars both East and West have
urged that we do need to reconsider how human rights mesh with, or are
interpreted within, different cultural traditions.’

Conflicts surrounding human rights and China seem unlikely to dis-
appear soon. On the positive side, there is continuing dialogue of various
sorts. China continues to participate in international discussions of
human rights and recently signed the International Covenant on Civil
and Political Rights."” Academic discussion of rights and human rights
within China also continues, both in international conferences and in
publications. On the other hand, China continues to act in ways that
appear to contravene most understandings of human rights, a recent
example (as of this writing) being its suppression of the Falun Gong reli-
gious movement. As a result, China continues to be criticized by Chinese
dissidents abroad, by human rights non-governmental organizations like
Amnesty International, and by Western governments. I hope that the
work of scholars like myself can contribute to better understanding and
improved dialogue, and in the end to a greater consensus on the meaning
and content of human rights.

1.2 CURRENT APPROACHES: INSIGHTS AND LIMITATIONS

I now want to look more closely at a series of approaches to human rights
that can be discerned in recent scholarship on the subject. I have two
goals in this section: first, to try to make clear some of my intellectual
debts; second, to show why I think this book is needed.

8 For primary documents and scholarly analysis, see [Tang 1995].

° See [de Bary 1998, ch. 1] and several of the essays collected in [Bauer & Bell 1999] for
astute discussion of the notion of Asian values. [Dowdle 2001] offers a sympathetic
reading of the central document of Asian values advocates, the Bangkok Declaration.

10 [Kent 1999] is a detailed study of China’s participation in the international human rights
dialogue.
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1.2.1 Pluralism

A central issue in this book is to clarify the sense in which we can say
that moralities are plural. It is widely accepted that the norms by which
people regulate their lives differ, but it is hotly disputed whether more
than one of these moralities can be legitimate or true or equally valid.
One author whom I have found particularly helpful on these matters is
Alasdair MaclIntyre, who has written widely on moral traditions and on
the difficulties of comparing such traditions. Two of his main claims are
particularly relevant to my concerns. First, he argues that the conceptual
differences between competing moral traditions can be so great that the
traditions are rendered “incommensurable,” which basically means that
words from the moral language of one culture cannot be translated into
words of another culture’s moral language. MacIntyre’s second claim is
that genuine moral traditions can, at least sometimes, be compared and
assessed through a process of comparative internal criticism. It is possi-
ble for adherents of one perspective to learn a second perspective from
the inside, as a second first language, and then to see that this other
perspective can solve problems or answer questions that their original
perspective cannot.'!

I have learned a great deal from Maclntyre about the importance of
traditions, communities, and local standards of rationality in making
up a full-fledged morality. Each of these will be discussed below as I
develop my own account of what is involved in moral pluralism and
what we can do about it. Maclntyre’s specific account of these matters,
though, is problematic, for two major reasons. First, I find his notion
of incommensurability to be too blunt an instrument for dealing with
the complexity and ambiguity of real cross-cultural moral conflicts. It
is very difficult to refine incommensurability into a precise notion;
even when this is done, it remains questionable whether the require-
ments for such a dramatic conceptual gulf are ever really fulfilled."” I
prefer to think of incommensurability as the limiting case of conceptual
differences, and to see all the interesting cases as falling somewhere short
of this extreme.

"' Each of these claims is made in more than one place, but for the first, see especially
[MaclIntyre 1991], and for the second [MacIntyre 1988].

12 Fulfilled, that is, by real people speaking natural languages; it is easy to show that arti-
ficial languages can be incommensurable.
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The second problem I have with Maclntyre’s account is that his theo-
retical understanding of traditions is too static. As I will elaborate below,
even when his historical studies reveal important dynamism, his theo-
retical account has no real role for the dynamic, mutually influencing
nature of traditions, and yet it is in such dynamism, I believe, that the
real opportunities for community formation and consensus-building lie.
Maclntyre’s stress on internal criticism — on seeing the strengths and
weaknesses of other traditions from the inside — is important, but we are
never comparing two unchanging entities.

The other theorist whose views I want to mention here is Richard
Rorty. To say that Rorty is a pluralist is not to say that he believes in no
one set of values. Rorty is deeply committed to liberal values, but he sees
these values as his through the contingencies of history rather than
through the necessities of Reason. Rorty writes that

moral philosophy takes the form of an answer to the question “Who
are ‘we’, how did we come to be what we are, and what might we
become?” rather than an answer to the question “What rules should
dictate my actions?” In other words, moral philosophy takes the
form of historical narration and utopian speculation rather than a
search for general principles. [1989, p. 60]

As will become apparent below, I am sympathetic to Rorty’s emphasis
on seeing moralities as historically grounded, contingent sets of values.
His stress on morality being intimately linked to self-definition (who
“we” are) is also insightful. Rorty’s approach has two severe limitations,
however. First, his rejection of “general principles” is easily taken too far,
so that one is left with nothing more to say about why one holds one’s
values than “they are mine.” It is crucial to see that this is mistaken: We
always have standards for moral judgment to which we can appeal — even
if we can articulate them only imperfectly — and we usually take these
standards to apply not just to us, but to everyone. Moral discussions with
others can push us toward refining or generalizing both our standards
and our morals in ways that Rorty seems to miss.

A second problem with Rorty’s account is his implication that “we”
are unanimous in our commitments and univocal in our meanings. I have
already suggested that the moral discourses of communities typically are
much more complex, and so we need a subtler account of the relation
between communities and morality. To sum up, then, this look at Mac-
Intyre and Rorty has suggested that a satisfactory account will have to
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allow for a continuum of conceptual differences, for dynamic and inter-
active moral traditions, for values and standards that push us toward a
wider consensus, and for an understanding of “us” that acknowledges
internal differences.

1.2.2 Universalism

Many who have written on human rights believe that human rights are
universal. Here I want to canvass three reasons that have been given for
this tenet.

Natural Rights. The idea of natural rights has a long history in Euro-
pean thought, and it also played an important role in early American
political thinking. In early contexts, natural rights were widely accepted
to be the result of God’s will. Today, few would accept that grounding
for natural rights, however, and alternative attempts to say what rights
humans have because of their “natures” are fraught with difficulties.
Human nature is now understood to be quite plastic, our needs and
values heavily influenced by the cultures within which we mature.”
Without the premises that belief in a particular understanding of God
made available, contemporary accounts of natural rights can seem forced
or arbitrary. Grounding human rights on a specific account of human
nature, therefore, can leave the door open for others, particularly those
from other cultures, to reject one’s account as parochial — or even simply
as incoherent.™

This is not to say that justifying human rights as natural rights has no
attraction. If the problematic link between nature and culture is either
refuted or ignored, natural rights can seem firmer than any competing
foundation for human rights. They are equally applicable to all humans,
regardless of nationality. Natural rights can thus appear to be the best
basis for criticism of the human rights practices of other groups — after
all, we all are human, and if human rights accrue to us simply by virtue
of our human nature, then surely they are universal.

3 This understanding of human nature is well-grounded in contemporary biological
theory. The best contemporary correlate for human nature is the human phenotype,
which results from the way human genotypes are expressed in particular environments.
Since culture is part of our environments, it is thus built into our phenotypes — into our
natures.

4 This point has been made by many; for a recent statement, see [Brown 1999].



Current Approaches: Insights and Limitations

International Law. A second justification for the universal application
of human rights standards is the international legal consensus that has
developed since World War 11, as represented in United Nations docu-
ments like the Universal Declaration of Human Rights (UDHR), which
was passed by the United Nations General Assembly in 1948. In addi-
tion to the UDHR and its attendant covenants, the international human
rights regime is made up of numerous regional and bilateral treaties and
declarations, as well as a variety of international legal institutions and
their respective bodies of case law."

Despite the real successes these documents represent, there are
several reasons for thinking that international proclamations like these
are not ideal bases for human rights discourse — or at the very least, that
they cannot stand alone. We would be mistaken to think that because
these documents have been signed by so many countries, there now exists
a genuine legal or moral consensus in the world. The UDHR itself is not
a legally binding document. The covenants and similar treaties are legally
binding, but they have no more institutionalization, particularity, or
enforceability than other aspects of international law. They can easily
seem more like statements of aspirations or ideals than genuine legal
documents. Partly because of this, and because signing these agreements
can be seen as a route toward becoming a full-fledged participant in the
developed world’s trading regimes, it can be both easy and attractive for
a nation to sign these agreements without really agreeing to them. As
Ann Kent has recently put it, China’s approach to the United Nations
human rights regime appears to be “more instrumental than normative”
[1999, p. 230]. Finally, we must remember that the documents’ provisions
always require interpretation, and this allows for a wide range of dis-
agreement to be masked. In short, the consensus these documents
represent may be more apparent than real — and to the extent it is
a consensus, it is a quasi-legal, indirectly coerced consensus.

To say that the UDHR, the covenants, and so on are not ideal is cer-
tainly not to deny that they are tremendous accomplishments. Nor do 1
want to deny that they can and should have important roles in the future
of international human rights discourse. They offer excellent starting
points for discussion, especially in light of the fact that often-heard

'3 The covenants are the International Covenant on Economic, Social, and Cultural Rights
and the International Covenant on Civil and Political Rights, both from 1966; China is
now a signatory to both. One good source of these and related documents is [Blaustein
et al. 1987]; see also the web site of the United Nations High Commissioner for Human
Rights: (http://www.unhchr.ch/data.htm).
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charges about their completely Western origin are exaggerations.'®
Working from these documents can help us to build a more genuine
moral consensus on human rights issues.

A Changing World. Modernity has brought with it many things, among
them the techniques and ideologies of control that have made the
modern state possible, as well as the changes wrought upon traditional
social structures by the international market economy. These same tech-
nological and economic changes have brought people around the globe
closer together: We can both see one another more easily (thanks to
television, movies, and the Internet) and influence one another more
often (thanks to global markets, multinational corporations, and the ease
of travel).

Some scholars have seen these changes as grounding universal human
rights. Jack Donnelly, for instance, has argued that traditional, duty-based
moral structures are no longer adequate to protect human dignity from
the powerful forces of the modern state and economy; only observance
of human rights can accomplish this. Since the modern state can be found
in nations around the world, all nations need to respect human rights.
He says this without glorifying the modern state. It may be an evil, but
it is here, and the only protection against it is universal recognition of
human rights [Donnelly 1989, pp. 60, 65, 199].

Mary Midgely has seized on another aspect of modernity — the way in
which it has brought people closer together — to urge that we embrace
our new neighbors with a broadened moral vision. She says that “the
sheer increase in the number of humans, . . . the wide diffusion of infor-
mation about them, and ... the dramatic increase in our own techno-
logical power” have made possible an “immense enlargement of our
moral scene” [Midgely 1999, p. 161]. Midgely believes that the wide-
spread acceptance of human rights by peoples around the world, despite
uncertainties that academics have about their meaning and scope,
follows from enlargement of the moral scene: People have found talk
of human rights useful for dealing with modern moral questions. She
acknowledges that there remain some conceptual puzzles about rights
and human rights, but encourages academics to take their lead from the
public and deal constructively with these problems in ways that will not
undermine our continuing abilities to speak and judge in terms of human
rights [ibid., p. 173].

1 See [Twiss 1999], [Morsink 1999], and, most accessibly [Glendon 2001].

10
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I think that Donnelly and Midgely are correct to insist that our moral-
ity fit with our times. We cannot ignore political and economic realities;
nor should we close our eyes to those we can now see and influence."”
The limitation of Donnelly’s approach is his insistence that the current
human rights regime is the only possible, or at any rate the only practi-
cal, solution to the challenges posed by the modern state. He provides
little argument for the negative side of this claim — that is, that no other
system of values (and institutions) could do the job. The most he does is
to express skepticism about the “political naivete” of those who promote
such alternatives, or else about their motives [Donnelly 1997]. It is
possible that a broad, cross-cultural consensus might reach Donnelly’s
conclusion, but I believe it is premature to assume that this is the only
possible solution.

Midgely’s point is easier to accept without qualification. The world is
increasingly small, and the pressures on us (whoever “we” are) to include
others within our moral compass are both real and compelling. These
pressures certainly are not the only ones that globalization has brought
upon us; global capitalism has at best an ambiguous relation to human
rights [Santoro 2000]. Still, human rights have played important roles in
the efforts of different peoples to deal with their broader moral scenes.
Academics like myself cannot work in isolation from these facts. Midgely
does not go as far as Donnelly and claim that the current United
Nations—based understanding of human rights is the only acceptable one,
but in appealing to academics to deal “constructively” with the problems
they uncover, she is nonetheless asking that we keep in mind the practi-
cal effects of our work. There is always a danger that a defense of moral
pluralism — even of the modest kind that I develop in Chapters 2 and 3
— can be turned into a legitimization of authoritarian politics. I am alive
to that danger; in fact, I believe that my approach has the potential to
strengthen, rather than weaken, the position of human rights activists in
China and elsewhere.

1.2.3 Thick and Thin

The modern world has not just brought us closer together; it has also
made us more aware of our differences. Although modern political and

7 Richard Rorty has written about the need to embrace “human rights culture” by broad-
ening our vision of “us,” as well as the important role that “sentimental education” can
play in this process; see [Rorty 1993]. Rorty underestimates the importance of reason-
ing and dialogue, but is correct to see the work of novelists and poets as also important.

11
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economic forces have the tendency to strip people of their distinctive
identities, this process has been strenuously resisted at both theore-
tical and practical levels. Liberal politics has for the most part been a
willing partner in this resistance to uniformity, since tolerance is one
of its central values.' Toleration of differences, however, might seem
to sit uncomfortably alongside an insistence on universal human rights.
Several theorists have sought to avoid this tension by positing that uni-
versal and particular values can exist simultaneously on different levels.
As Michael Walzer has put it, we can share “thin” values — like human
rights — very widely, while confining our “thick” values to smaller
communities."”

Walzer writes that thin morality is based on a rough overlap or “reit-
eration” of values like “truth” and “justice.” This overlap is enough to
get certain kinds of criticism and certain amounts of solidarity off the
ground, but these have distinct limits; real criticism, he argues, is inter-
nal to thick, grounded-in-cultural-meanings moralities. This is not to say
that a minimal, roughly overlapping morality is a bad or unreal thing:
It explains the fellowship we feel with demonstrators in Beijing or in
Prague. But if we listen to what they say for very long, we begin to dis-
cover the distances between us and them. Using the demonstrations from
1989 as an example, Walzer notes that “when we criticize Czech com-
munism in ways that suggest an alternative, we move quickly beyond
the minimum, knowing that some of what we say will echo positively in
Prague (or in this or that part of Prague) and some, perhaps, won’t”
[1994, p. 10].

We see here Walzer’s recognition of the potential for internal com-
plexity or contestation within the community of Prague protestors: some
may have built their commitments to “justice” on grounds that resonate
well with our more specific critiques, while others may not have. I will
have much more to say in later chapters about the importance of this
sort of inner complexity. For the time being, let us also note that Walzer

18 What tolerance is, whether it is an unequivocally good thing, and how it is related to lib-
eralism are all controversial issues on which much has been written. One particularly
illuminating recent essay is [Phillips 1999]; I will discuss these issues in more detail in
Chapter 3.

19 Bernard Williams has also written of “thick” and “thin” value concepts, but with a some-
what different emphasis. Compare [Williams 1985, chs. 8-9]. Walzer himself cites
Clifford Geertz’s notion of “thick description” in anthropology as his inspiration; see
[Walzer 1994, p. xi, fn. 1] and [Geertz 1973]. Joseph Chan applies the ideas of “thick”
and “thin” to China in [Chan 2000].
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does not aim at identification of a single, unchanging code of thin values.
He says that thin values are embedded within thick moralities. Thin
values are

liberated . . . and appear independently, in varying degrees of thin-
ness, only in the course of a . . . social crisis or a political confronta-
tion — as, in the Czech case, with communist tyranny. Because (most
of) the rest of us have some sense of what tyranny is and why it is
wrong, the words used by the demonstrators shed whatever partic-
ular meanings they may have in the Czech language; they become
widely, perhaps universally accessible. [1994, p. 3]

To make this even more concrete, he says that “what they meant by the
‘Justice’ inscribed on their signs . . . was simple enough: an end to arbi-
trary arrests, equal and impartial law enforcement, the abolition of the
privileges and prerogatives of the party elite — common, garden variety
justice” [1994, p. 2].

Walzer clearly is not advocating a one-size-fits-all theory of thin, uni-
versal values. Different words and concepts, in different situations, can
be understood more or less thinly and can appeal more or less widely.
His goal is to explain phenomena like our feeling of solidarity with
protestors like those in Prague, while insisting that full-fledged criticism
must take place from within. A common variation on Walzer’s approach
is to seek to identify a fixed set of thin values by uncovering all those
values actually shared by everyone.” This least-common-denominator
approach, though, is inadequate for at least two reasons, the second of
which is a problem for Walzer as well. First, if we require universal agree-
ment, we are likely to be confined to very vague or general notions —
things like “unjustified killing is wrong.” But what exactly would justify
killing? Considerable diversity surely lurks behind the facade of univer-
sality. A least-common-denominator consensus risks superficiality, which
of course Walzer explicitly recognizes.

The second problem is that if the values are indeed shared by every-
one, the values can have only a limited critical function: They can allow
criticism of practices, but not of values themselves. Whenever there is a
gap between values and actual practice, there will be room for this kind
of criticism. Activists seeking to ensure that their values will be institu-
tionalized or enforced in their societies might draw encouragement from
the successes of other groups in institutionalizing such values — as

% See, for instance, Parekh’s discussion of “minimal universalism” in [Parekh 1999].
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positive models to follow or as proof that such institutionalization is pos-
sible. If we want more than this — if we want to be able to tell others that
they ought to be committed to human rights, even when they are not —
then we will need something more than a least-common-denominator
approach. In fact, no version of a least-common-denominator theory,
Walzer’s included, lets us criticize something that we couldn’t have crit-
icized even without recognizing the theory’s (superficial) universalities.
This is because the kind of criticism considered in this paragraph seems
available even when values are not shared. Can’t I criticize you for failing
to live up to your values, whether or not I share them? Exactly how to
understand such a case is admittedly rather complicated, and I will take
it up in detail in Chapter 3.

John Rawls has developed a framework for what he calls “the law of
peoples” that takes a different approach to determining a set of thin
values. Unlike the least-common-denominator idea, Rawls starts from
home. He begins, that is, by asking to what set of thin values a liberal,
democratic state should be committed as its norms for international law.
He then demonstrates that a certain kind of “well-ordered” but non-
liberal state would also be committed to this same set of values, which
he dubs the “law of peoples.” Since his law of peoples includes the com-
mitment to basic human rights, this leads him to conclude that “although
any society must honor basic human rights, it need not be liberal” [1993,
p. 43]. Rawls avoids the problems mentioned earlier for least-common-
denominator understandings of thin values: The law of peoples is not uni-
versally adhered to already, so it has a wide critical function, and since
it is derived from a fairly clear set of values, it should be adequately
detailed.

That is not to say that I find Rawls’s account ultimately successful. The
central failing of his attempt to extend the law of peoples beyond liberal
regimes lies in his notion of a “well-ordered” non-liberal society, which
he also calls a “hierarchical society” [1993, p. 61]. It is here that the law
of peoples derives its specific critical force: Although he is not prepared
to say that non-liberal societies should be liberal, he is prepared to
demand that they be well-ordered in their own way. The problem is that
Rawls’s understanding of what it takes for a non-liberal society to be
well-ordered is extremely specific. It would be more perspicuous to say
that his requirement is for non-liberal societies to be “legally well-
ordered,” since the crucial part of his definition of “well-ordered” — from
which all of the important conclusions follow, including that such soci-
eties will endorse basic human rights —is having a legal system that meets

14



Current Approaches: Insights and Limitations

certain criteria. He says that these criteria are necessary for the regime
to have “legitimacy in the eyes of its own people” [1993, p. 61], but he
makes no attempt to substantiate this by showing why other criteria of
legitimacy are unacceptable. His conception of well-ordered, therefore,
rules out any number of regimes in which order and legitimacy are estab-
lished through means other than a modern legal system. Since it is
far from clear that the rulers or people of China, in particular, take
legitimacy to rest on the legal norms that Rawls describes, I believe that
his particular version of the thick—thin distinction cannot help with our
problem.

Let me summarize what I think we should learn from this discussion
of thick and thin values. If we are ever to take ourselves to be justified
in criticizing others’ values, as opposed to their mere failures to live up
to their values, we need a substantive account of thin values. Least-
common-denominator approaches cannot deliver such an account: It will
have to start from our own thick values, in something like the way Rawls
describes.” The process of building out from thick to thin, though, can
never be completed once and for all; moralities and cultures are too
dynamic for that. Distinctions of thick and thin should thus be tools in
our kit, rather than providing a stand-alone solution.

1.2.4 Dialogue and Transformation

Thin values can insulate us from one another — or at least insulate our
fully specified selves, complete with rich conceptions of the good, from
one another. By distinguishing between thick and thin, we seem to have
solved the dilemma of international cooperation in a pluralistic world,
suggesting that there need be no uncomfortable rubbing-up of one set
of thick values against another. In many situations this kind of insulation
is a good thing. Whereas one of the reasons we articulate thin values is
to give us the means to criticize egregious moral violations on the part
of others, another of their functions can be to keep us from getting too
involved in others’ affairs. Still, such a static understanding of values is
unsatisfactory. It is unrealistic, since values at both levels do change, often
because of interaction with values at the other level or interaction with

! Notice that at least in this respect, Walzer’s well-known criticism of Rawls for having a
merely “procedural” view of morality fails to convince: The strength of Rawls’s view of
law of peoples, as I see it, is precisely in the way it rests on a substantive, liberal moral-
ity [Walzer 1994, pp. 11-14].
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the thick values of another group. The static picture is also morally
inferior, because dynamism can emerge from morally praiseworthy dia-
logue between groups, or from constructive reflection on the relation
between thick and thin within one’s own values. As Allan Gibbard has
explained, many situations in which one deals with other groups on a
thin basis are understood within one’s group as second-best solutions:
better than conflict, but worse than consensus and agreement [Gibbard
1990, pp. 242-3]. This is not to deny that we sometimes celebrate differ-
ences, in which case an ongoing disagreement may actually be preferred
to consensus. Nor is it to deny that we can learn from others, which learn-
ing may continue over an extended period of time: To say that we want
to work for consensus is very different from saying that we want to assim-
ilate the others.” Still, one must always be ready to review the basis on
which one is settling for a second-best; in many such circumstances it
makes sense to work for a better solution. In Chapter 3, I will build on
Gibbard’s work in order to show how these stimuli to dialogue and
dynamism operate.

Before moving on, it is important that I forestall a possible misunder-
standing that could arise from my talk of “consensus.” I do not believe
that consensus is an inevitable result of conversation, even under ideal
circumstances. Neither do I believe that the possibility of consensus or
agreement is presupposed when we strive to communicate with one
another.” We start from different positions, live different lives, and may
never see things the same way. Despite this, we often arrive at what I will
follow Gibbard in calling “norms of accommodation”: These are values
to which we and you commit ourselves in order to interact with one
another, despite their being more shallow, or more limited, than our
respective full-fledged sets of values. Thin values are an excellent
example. From within each of our perspectives, it would be better if all
of us lived in accord with our richer, thicker values. This is the sense in
which thin values are second-best, and the sense in which we will have

2 See [Fay 1996, pp. 241-2]: “Instead of trying to overcome differences or hardening them,
interact with those who differ by means of these differences with an eye toward ongoing
mutual learning and growth.”

3 These theses derive from the work of Jiirgen Habermas; see, e.g., [Habermas 1985]. For
helpful discussion of Habermas, see [Fay 1987, pp. 184-90]. When I spell out my under-
standing of concepts and communication in Chapter 2, it will become apparent that my
view is in some sense the opposite of Habermas’s: I explain how communication can
take place despite pervasive disagreements and even differences in meanings.
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reason to continue to work for consensus. I will have more to say about
these matters in later chapters.

Some authors have specifically argued that dialogue, rather than crit-
icism, should be the main mode of international human rights discourse.
Bhikhu Parekh, for instance, has written: “If universal values are to enjoy
widespread support and democratic validation and be free of ethnocen-
tric biases, they should arise out of an open and uncoerced cross-cultural
dialogue” [1999, p. 139]. Parekh says that this universality should “arise”
out of the dialogue, rather than be discovered, because he imagines that
a certain amount of transformation will take place in the process of rea-
soning out a body of values that all parties agree is the most “ratio-
nally defensible.” In particular, Parekh insists that he is not advocating
“teasing out the lowest common denominator of different cultural tra-
ditions”; instead, he imagines that through a process of collective rea-
soning we will arrive at “human universals” that all cultures can be shown
to presuppose [ibid., p. 142].

Parekh’s approach sounds very appealing, particularly the notion that
the commitments of all parties to a conversation might be transformed
through the process of dialogue. I will pursue this idea in subsequent
chapters. As it stands, though, Parekh’s proposal is open to some serious
objections. First, other philosophers have argued that not only can cul-
tures’ moral values differ, but their standards of reasoning can differ as
well.** This undermines the idea that a process of reasoning can be
arrived at that will allow a “rationally defensible” consensus to emerge.
Second, it must be admitted that Parekh’s “open and uncoerced” dia-
logue, involving “every culture with a point of view to express,” sounds
a bit starry-eyed. It is perhaps revealing that while Parekh makes several
proposals for human universals in the balance of his essay, he does
so without the help of any cross-cultural dialogue whatsoever. Finally,
Parekh seems to assume that each culture can be treated as a single unit,
with a single set of values and presuppositions. To the contrary, I believe
that recognition of the internal complexity of cultures and traditions
must be central to a successful account of cross-cultural dialogue; these
complexities can make dialogue more difficult, but they also can give us
one of the keys to fruitful dialogue.

The potential rewards of recognizing internal complexity can be seen
in another approach that emphasizes developing a transformative

# See [MacIntyre 1988] and [Gibbard 1990].
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dialogue. David Hall and Roger Ames have argued that a specific strand
of the Western tradition — American pragmatism — is the best point of
departure for “our” side in discussing human rights with the Chinese
[Hall & Ames 1999]. They believe that pragmatism both is superior to
other strands of the Western tradition and comes closer than other ele-
ments of Western thought to the strongest elements within the Chinese
intellectual tradition. They are certainly engaged in criticism here — crit-
icizing aspects of both Western and Chinese cultures — but they do so in
the service of a dialogue which they hope will lead to stronger moral
consensuses both within and between the East and the West.

Hall and Ames’s interpretation of the Confucianism is controversial,
but I do not want to dwell on that here.”” More relevant is criticism they
have received for ignoring the impact that power relationships have on
human rights dialogue: According to one critic, their efforts to show that
China does have a distinctive understanding of human rights amounts to
“ignoring dictators,” since the claim that China has its own notion of
rights has been used by the Chinese government to justify various forms
of repression [Donnelly 1997]. While it is certainly true that power rela-
tions must form a part of any complete understanding of cross-cultural
dialogue or criticism, I reject the idea that scholarly work revealing and
explaining moral pluralism must necessarily benefit the dictators. If, as 1
believe, there are kernels of truth in the assertions of the Chinese gov-
ernment, then ignoring these truths while redoubling the volume of our
claims about universal values is illegitimate and imperialistic — exactly
as our Chinese critics claim. If, on the other hand, we can develop an
account of moral pluralism both in general and as it applies to human
rights in China, an account that nonetheless provides firm ground for
critics of repression and for those who want to develop a stronger inter-
national consensus, then the dictators will have lost an important weapon
in their arsenal, and we will have lost nothing.

In sum, we might do well to look for ways that dialogue, rather than
bald criticism, can lead to transformed values and perhaps to consensus.
In so doing, though, we must be careful not to ignore power relations
nor to forget that standards of reasoning, like moral values, may vary
from culture to culture. Most important, we should try to make use of
the many different voices that can enter into the multiple, overlapping,
sometimes conflicting dialogues that together make up contemporary
rights discourse. Activists and dissidents, politicians and bureaucrats,

» See [Martin 1990].
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scholars and students, workers and CEOs: They all count. It is no simple
matter to take all these voices into account, but a model of rights dis-
course that gives voice only to one group is clearly inadequate.

1.2.5 History and Confucianisms

Many of the approaches I have examined so far are distinctly ahistori-
cal: They see values, thick or thin, as grounded in current realities. Other
scholars have sought to look at Chinese human rights discourse in his-
torical perspective, or to compare human rights concepts with the ideas
found in traditional Confucianism. I believe that there are important
insights within each of these perspectives. If one rejects the idea that
there is a single (thick) morality for all humans — based on either Reason
or human nature — then it is natural to think that culture and history
have a great deal to do with morality. As I discussed earlier in the context
of Richard Rorty’s writings, moralities can be seen as the dynamic prod-
ucts of traditions of moral discourse in particular social and physical con-
texts. If it is true that moralities are dynamic, then even if we can identify
a thick or thin universal morality today, its universality must be, in a
certain sense, a coincidence. Its universality must be owed to the partic-
ular set of circumstances in which peoples around the globe find them-
selves, and to the ways in which their traditions of moral discourse have
adapted to these circumstances.” If this is all true, our hypothesized uni-
versal consensus may be very fragile. We would do well to understand
what has brought it about and how we might maintain it. To the extent
that we have not yet achieved such a moral consensus, a historical con-
sciousness might help us to see why this is so and might help us to see
where and how such a consensus might be reached. In particular, a his-
torical perspective may be needed to fully assess the first of Liu Huaqiu’s
claims, namely that China has a different concept of human rights than
those of other countries. It makes sense to look at the history of rights
discourse in China to see whether this is true, and if so, why. Research-
ing this history is also helpful for two other reasons. First, we will see that
the Chinese rights tradition has rich resources that thinkers today can
call upon: Over the last hundred and more years, rights have been
discussed and conceptualized in a variety of ways, opening up a range
of “Chinese” perspectives on rights. Second, reviewing the history of

% Donnelly’s theory that human rights are required by the modern state and global market
economy is at least the beginning of an explanation of universalism along these lines.
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Chinese rights discourse helps us to appreciate the wisdom of seeing
moral traditions as contingent and rooted in historical particularity.

The range and diversity of Chinese rights discourse have been little
appreciated by contemporary scholars, nor by the wider public, both
within China and without.”” Even those scholars who have paid atten-
tion to this earlier rights discourse have tended to give it either brief or
narrow treatment. Ann Kent, for instance, spends only seven pages of
her Between Freedom and Subsistence on the years from 1860 to 1949
and writes so as to minimize the creative aspects of the discourse [Kent
1993, pp. 37-42]. The views of Liang Qichao (1873-1929) on rights
and democracy inform an important part of Andrew Nathan’s Chinese
Democracy, but Nathan pays little attention to Liang’s contemporaries
and to later pre-communist thinkers [Nathan 1985]. In addition, the con-
nections that have been drawn between rights discourse and native
traditions have tended to be of a negative, restricting variety. Nathan
believes that the two forces motivating intellectual change in early-
twentieth-century China were (1) deep concern with the plight of China
and (2) a sense that Western nations had better — more successful —
political and moral values. Since the changes that followed from those
motivations were limited by what Kent calls a “Chinese filter” [Kent
1993, p. 37], however, the Western ideas were transplanted imperfectly
onto Chinese soil, and ideas like democracy and human rights did not
put down deep roots.”®

I believe that such interpretations are of significant importance in
understanding Chinese concepts of rights, but they also distort our view
by leaving out an important side of the picture. It is crucial to add
that the Chinese tradition has also played a positive, constructive role in
motivating thinkers to develop rights (quanli) concepts. To see this, one
needs to appreciate some of the important differences that existed
within Confucianism as it developed into the tradition now called neo-
Confucianism. Like all traditions, neo-Confucianism was internally
diverse, with a number of adherents emphasizing the importance of

7 There are signs that this neglect may be ending. Marina Svensson’s Debating
Human Rights in China, based on her groundbreaking Ph.D. dissertation, surveys
a large number of authors in impressive detail [Svensson 2002]. In addition,
two collections of Chinese essays on rights from earlier in this century have
appeared, one in China and one on the Internet. See [Liu Junning 1998] and
(http://www.igc.apc.org/hric/educ/big5/qishi/mulu.html). Svensson’s and my translation
work, finally, should help to further open up the subject; see [Angle & Svensson 2001].

* An even more recent example of the tendencies discussed in this paragraph is [Weath-
erley 1999], on which see [Angle 2000].
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fulfilling people’s desires, as I will show in Chapter 4. Some Chinese
rights thinkers in both the nineteenth and early twentieth centuries quite
consciously drew on, and were motivated by, this strand of the neo-
Confucian tradition. Only when we give this link to tradition its due can
we begin to understand the world the way Chinese thinkers did; only
then can we see them as creative and critical, rather than merely passive,
reactive, and constrained.”’

While little work has been done on the relationship between the neo-
Confucian tradition and rights discourse,” a number of scholars have
argued that the values of classical Confucianism - that is, the earlier Con-
fucian tradition dating from the fifth through third centuries B.C.E. — are
compatible with, or even actively promote, human rights. One problem
with much of this work is that it implies an equation of classical Confu-
cianism with the whole of Chinese tradition and seems to assume that
Chinese moral discourse is static. A recent essay, for example, argues that
each and every provision of the UDHR is either positively endorsed by,
or at least compatible with, classical Confucianism [Chen 1999]. So what
if this is true? There are no classical Confucians alive today, nor have
there been for centuries. If the question of whether Chinese culture is
compatible with human rights is to be relevant, we need to look to more
recent Chinese culture, in all its complexity. A second major problem
with claims that a concern for rights can be found in classical Confu-
cianism is that they interpret both Confucian texts and ideas of rights
very loosely. Rights have a distinctive conceptual structure that sets them
apart from other moral commitments, like duties or ideals. The human-
istic ideals found in the populist chapters of the Analects certainly res-
onate with some of the ideals expressed in the more general assertions
of the UDHR, but this is very different from finding “rights” in
the Analects.” There is one perspective, though, from which I see these
kinds of comparisons as potentially important. To the extent that
contemporary Chinese thinkers are attempting to construct a new

¥ Compare the similar methodological proposal put forward in [Lydia Liu 1995, pp. 26-7].
Like Liu, I applaud what Paul Cohen has called a “China-centered approach” to Chinese
history: to read Chinese history from within, while neither ignoring nor overemphasiz-
ing the role of non-Chinese actors, events, and texts. See [Cohen 1984].

The works of Wm. Theodore de Bary are the principal exception. See [1988] and espe-
cially [1998]. Ron-guey Chu also explores connections between neo-Confucian ideas and
rights in [Chu 1998], and see the suggestive final chapter of [Wood 1995].

The same can be said of other classical works like the Mencius. For “populism” in certain
chapters of the Analects, see [Brooks & Brooks 1998]. See also [Donnelly 1989, ch. 3]
for further criticism of the idea that Confucianism contains rights claims.
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Chinese moral discourse on top of the ruins of communism, reacquain-
tance with the Analects and other classical works, together with the
rediscovery of rights discourse from earlier in this century, may be very
healthy.”

1.3 THIS BOOK

The two claims this book aims to assess are, once again: (1) Countries
can have different concepts of human rights, and (2) we ought not
demand that countries comply with human rights concepts different from
their own. The specific way I go about assessing these claims is based
upon the contemporary human rights theorizing reviewed in the previ-
ous section. This literature has rich offerings in some areas;in other areas,
it is sparse or unreliable. What it means for one concept of rights to be
different from another is rarely explained, nor are the many differences
within nations or traditions taken into account. The resources that neo-
Confucianism contributed to Chinese rights discourse are inadequately
explored. With only a few recent exceptions, the history of China’s actual
rights discourse is neglected. All of these issues are critical for under-
standing whether, and in what ways, distinctive concepts of human rights
can be found in China. I also need to make clear what I mean by moral
pluralism, and how it relates to the idea that Chinese concepts of rights
may be distinctively different from various views in the West. Finally, I
have suggested earlier that dialogue and mutual openness are valuable
strategies for overcoming pluralism when pluralism is found to be prob-
lematic. I would do well, then, to open up such a dialogue with contem-
porary Chinese rights theorists.

I will begin, in Chapter 2, by developing the ideas of Robert Brandom
in order to introduce a way of thinking about what concepts are, how
they depend on social norms, and how they can differ from one another.
Brandom’s account makes it easy to see how despite differences, we can
still communicate, if we want to; his emphasis on communication as a
cooperative practice meshes very nicely with the view of cross-cultural
moral dialogue I develop in subsequent chapters. Brandom’s work is of
fundamental significance to understanding claims about conceptual dif-
ference and thus about pluralism, but its highly technical nature can

32 Joseph Chan [Chan 1999] and Randall Peerenboom [Peerenboom 1993] aim to con-
tribute to this constructive project. For a challenging critique of this project, see [Ci
1999].
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make this difficult for non-specialists to appreciate. A central goal of this
chapter is to open Brandom up to non-philosophers.

In order to assess Liu Huaqiu’s second claim, I need to explore the
consequences to which pluralism can lead. Chapter 3 builds on the excel-
lent foundation provided by Allan Gibbard, laying out the issues and
options facing those who encounter a group with seemingly different
moral commitments. The conclusions of this chapter are relatively
abstract, which means both that they are applicable well beyond the
debate over China and human rights and also that we have to wait until
later chapters to fill in concrete details before the considerations offered
in this chapter can offer us advice on whether or not we can apply our
standards of human rights to the Chinese.

I next turn to the more historical part of the book, starting with a look,
in Chapter 4, at the neo-Confucian debate over legitimate desires. In
these debates we find an important, though underappreciated, origin of
Chinese rights discourse. This chapter tells the story of a robust strand
of the neo-Confucian tradition as it develops through the sixteenth,
seventeenth, and eighteenth centuries. In Chapter 5, I look at the various
nineteenth-century origins of Chinese rights discourse. I focus on the
early uses of terms like “quanli” and “minquan,” which corresponded,
at least partially, to “rights” and “people’s rights.” The story is complex,
with missionaries, international diplomats, Japanese liberals, and Chinese
scholars all playing roles. These origins, coupled with the role that neo-
Confucianism plays in developments described in the following
chapter, all help to make concrete the idea that moral discourses have
messy, complicated, and contingent histories. Universal consensus is
something that people have to work for, rather than something they can
assume.

The longest essay on rights by a Chinese thinker until well into the
twentieth century was “On Rights Consciousness” by Liang Qichao,
written in 1902. Chapter 6 examines that essay as well as the important
moral and political writings of Liang’s contemporary, Liu Shipei. Both
Liang and Liu explicitly draw on Western thinkers — Liang on the
German legal philosopher Rudolf von Jhering, Liu on the French thinker
Jean-Jacques Rousseau — and part of my goal here is to compare the roles
that foreign and developing Chinese concepts of rights play in their writ-
ings. While I do not believe that Liang and Liu were simply continuing
neo-Confucianism, I will argue that the interest that they and others had
in rights makes much more sense when we see it in the context of neo-
Confucian concerns.
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Chapter 7 is based on essays written in the three decades after those
discussed in the previous chapter, and presents a series of perspectives
on the dynamism of Chinese rights discourse. In order to illustrate one
way in which Chinese and Western rights discourses can converge, I also
consider in this chapter the views of the American philosopher John
Dewey, whose ideas resonated well with those of many Chinese when
Dewey traveled to China in 1919. The chapter concludes with a discus-
sion of the range of Marxist perspectives on rights, both in abstract
theory and on the ground in China.

My main goal in Chapter 8 is to discuss and then engage with the rights
theories that have been developed in China in the past decade. This
entails a significant detour into contemporary European and American
rights theory, without which any effort at substantial engagement on my
part — grounded, as I am, in contemporary European and American phi-
losophy — would be shallow or disingenuous. The challenges I raise are
not just for Chinese thinkers, though; I believe that there are genuine,
weighty challenges to the ways that we think about rights implicit in the
works of both contemporary Chinese theorists and their predecessors
fifty years earlier. This chapter represents an early move in a dialogue
that has the potential, I believe, to influence the thinking — and rights
concepts — of people East and West.

I summarize my conclusions in Chapter 9. I have shown the existence
in China of a distinctive discourse about rights: one with its own con-
cepts, motivation, and trajectory. This is by no means to deny that
Chinese rights discourse has been related in various ways to, and influ-
enced at many different times by, the whole range of European and
American rights discourses. I emphasize the dynamic, interactive, and
internally contested nature of Chinese rights discourse, while at the same
time noting the existence of recurring themes and value orientations.
These continuities include a view of rights as means to valuable ends,
rather than as ends in themselves; a tight relationship between rights and
interests; a belief that legitimate interests can all be harmonized; and a
simultaneous commitment to political and economic rights.

I therefore agree, at least to a significant degree, with Liu Huaqiu’s
assertion that China’s rights discourse is conceptually distinctive. I am
also sympathetic to part of his normative claim: We need to be careful
of our grounds before demanding that others comply with our morali-
ties. Any group that wants to deny that others can engage with their
values, though, also needs an account of the basis for their denial, and 1
show that such reasons are difficult to produce. In the typical case —
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including the present issue over human rights — there is more than
enough on which to base a dialogue. I argue that there is a great deal we
can say to one another, sometimes as one nation to another, but more
often as members of one sub-group to another. The more lines of engage-
ment that can be established, the more hope there is for reaching a
broader consensus. This diversity of roles and interests within all nations
party to these issues must be recognized and exploited. It makes sense
that the engagement I undertake in Chapter 8 is with Chinese intellec-
tuals and scholars, for I am an intellectual and a scholar. The framework
within which I make these efforts toward dialogue, though, is much
broader: It will require the efforts not simply of scholars, but also of
women and men from many walks of life if it is to succeed in meeting
the challenge that China poses to us, and that we pose to China.
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