
Index

Note. To avoid unhelpful duplication of entries no attempt has been made to index under
individual countries. Where there is extended discussion of the position in a particular
country (eg ‘Australia’) or pair of countries (‘Australia/UK’), this is indicated either as part
of the heading or as a sub-heading. As in the text, ‘England’ is the term usually used rather
than ‘United Kingdom’. Where the two are used side-by-side, the form ‘England/UK’ is
used in the index.

For references to cases, users should generally consult the Table of Cases. The index
includes only landmark cases where they are discussed at some length in relation to a
particular concept.

advertising codes, see Advertising
Standards Authority Code of
Advertising Practice (UK);
Independent Television Commission
Code of Advertising Standards and
Practice (UK); Press Complaints
Commission Code of Practice (UK)

Advertising Standards Authority Code
of Advertising Practice (UK), 50–3

coverage/exceptions, 50
economic interests, protection of, 52–3
endorsements, 51–2
judicial review of decisions, 51
legal authority, 51
privacy, right of, 51–3

infrequency of complaints, 53
Royal Family, 52
sanctions, 51

injunction under Control of
Misleading Advertisements
Regulations 1988, 51

variations between editions of, 52–3
applicable law, ICANN panel, 54
appropriation of personality tort, see

misappropriation of personality
(Canada); specific remedy for
commercial appropriation of
personality

assault and battery, 15

bad/good faith, relevance
domain name protection, 54, 55–8

burden of proof, 56
requirements, 55, 57

trade marks, 38–9, 41, 43
balance of convenience, 68–9, 88–9
battery, see assault and battery
Bill of Rights (South Africa),

applicability between private
individuals, 216

breach of confidence (England),
207–11, 322

as basis of general right to privacy, 248
information surreptitiously obtained,

209
property right, relevance, 280–1
requirements

breach of obligation of confidence,
208–9, 210–11, 223

confidential quality, 208
unauthorised use, 208

business goodwill, see goodwill as
requirement in passing off action
(Australia/England)

Calcutt Reports
Press Self-Regulation (1993), 241
Privacy and Related Matters (1990)

(England)
defamation/right of privacy, 263
definition of privacy, 201 n. 2

appropriation of personality,
exclusion, 240–1

pressing social need test, 240–1

349
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character merchandising, 5–6, 73, 76,
81, 83–4, 92–7, 103–4, 108–10; see
also misrepresentation requirement in
passing off action (Australia/
England); passing off (Australia/
England)

Charter of Human Rights and
Freedoms (Quebec), 17, 111

applicability between private
individuals, 225

freedom of expression in relation to
other rights, 135, 225–7

image, right to control, 225–7
Charter of Rights and Freedoms

(Canada)
applicability between private

individuals, 215–16
relevant factors, 225

freedom of expression in relation to
other rights, 224–6

common field of activity test, 74–8, 82,
85–7, 88, 89, 99, 100–1

Krouse, 118
measure of damages and, 100

compensation, see damages
confusion as requirement in passing

off, 60, 72, 73–6, 77, 80–4, 91–2,
94–5, 105–7

contingent fee rules, as factor in
development of privacy law, 191

contract, breach (England), 18
copyright; see also intellectual property;

patents; performance rights; trade
marks

as economic interest, 19
as property right, 275, 277–8

Locke’s labour theory and, 291–2
character merchandising and, 5, 83,

93–4
creative effort, relevance, 5

fictitious characters and, 5, 93–5
natural law theory and, 301 n. 65
performance rights and, 34–5, 302
utilitarian basis, 303–7

copyright (Australia), character
merchandising and, 93–4

copyright (England)
character merchandising and, Whitford

Committee Report on the Law on
Copyright and Designs (1977), 83

common law/statutory right, 147 n. 16,
300–1

Copyright Act 1956, 34
Copyright Designs and Patents Act

1988, 33–4, 205, 302 n. 73

name, 75, 83–4
ownership, 34–5
photography, 34
right of privacy and

common law, 148–9
Human Rights Act 1998, 222

utilitarian basis, Act for the
Encouragement of Learning, etc.,
1710, 300–1

value of process, 32
copyright (Germany)

Kunsturhebergesetz (KUG) (Artistic
Copyright Act) 1907, 229, 231

personality, right of, and, 230–1
copyright (USA)

as property right, 148
common law/statutory right, 301 n. 65
dignitary interests and, 147–9
right of privacy and, 147–9

courts’ willingness to develop law
in Australia, 109–10, 113–15
dignitary interests, protection, 15–16
in England, 109–10, 113–15, 191,

194–6, 204, 238, 324–9
in Germany, 7, 22–3, 227–30, 328
in Ontario, 325–7
in USA, 109–10, 119, 155–6, 191,

327–8

damage, need for in case of
misappropriation of personality
(Canada), 127–37

actionability per se, 128–31
damage or risk of damage to business or

professional goodwill, 127
presumption of, 127–8

damage, need for in defamation
actions (England), 7, 247–8, 250–1

action on the case as basis, 250–1
difficulty of determining, 251–2
presumption of, 62, 251
sufficiency of intent, 203 n. 19

damage, need for in passing off action
(Australia/England), 60, 64,
66, 71

divergence between Australian and
English jurisprudence, 98

economic interests/reputation
distinguished, 71, 78

McCulloch, 73–5
proof, need for, 98–9

burden, 75, 99
presumption of damage, 62, 88, 98–9

reputation/misrepresentation cases
distinguished, 98–9
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qualification as
actual or probable damage, 98
damage to business goodwill, 60,

61–2, 63, 64, 66, 71, 97–107
professional, artistic or literary

occupation distinguished,
100–1

dilution, 105–7
common law, 106
confusion, relevance, 105–7
Trade Marks Act 1994, 106

diversion of trade, 98, 99
exposure to liability/litigation, 64, 74,

101–2
Consumer Protection Act 1987,

101
Routh v. Webster rule, 63–4, 101

injurious association, 99–101, 102
loss of control of reputation, 102–3
lost licensing opportunity, 79, 88,

103–5
Stringfellow, 103–4
Tot Toys (New Zealand), 104–5

real risk of damage to professional
reputation, 74, 100–1

risk of damage to business, 91–2,
100–1

damage, need for in privacy actions
(Quebec), 227

damages
as factor in development of right of

privacy, 191, 218
dignitary interests, 131

satisfaction/compensation
distinguished, 20, 321

divergency, 10
in England

‘Aggravated, Exemplary and
Restitutionary Damages’
(Law Commission) (1993),
21, 22

exemplary, 22
mental distress, 242–3, 245, 247–8
reputation, injury to as primary

factor, 249–50
satisfaction/compensation

distinguished, 21, 251–2, 320
entitlement

emotional distress, 246–7, 248
mental distress, 242–3, 245, 247–8

in France, faute as basis for, 7
in Germany

moral, 227–8, 231–3
satisfaction/compensation

distinguished, 22–3, 232

measure
as determinant of general legal right,

189
common field of activity test, 100
difficulty in case of violation of

personality, 6
injury to feelings, 147
mental distress, 242–3

exaggeration, 264
reputation, injury to as primary

factor, 249–50
value of ‘property’, relevance,

310 n. 107
moral

nineteenth-century Germany, 227–8
unauthorised dissemination of

person’s image, 227, 231–3
punitive

defamation (Australia), 251 n. 14
publicity, right of (USA), 185

satisfaction/compensation distinguished,
21–3

defamation (England), 251–2, 320
dignitary interests, 20, 321
Germany, 22

in USA, emotional distress, 246–7, 248
death, relevance, see descendibility
defamation, 4, 15

as dignitary tort, 15
as remedy for appropriation of

personality, 4, 23
divergency of damages awards, 10
passing off and, 67, 70, 71
privacy, right of and, 18

defamation (Australia), punitive
damages, 251 n. 14

defamation (England)
as sole remedy for appropriation of

personality, 18, 23, 124, 253–7
damage, need for, 247–8

difficulty of determining, 251–2
presumption of, 251
sufficiency of intent, 203 n. 19

damages, satisfaction/compensation
distinguished, 251–2, 320

definition, absence, 252, 256–7
mental distress, freedom from and,

247–8
privacy, right of and

as alternative remedy, 258–70
Calcutt Report (1990), 263
Porter Report on the Law of

Defamation (1948), 263 n. 81
Younger Report on Privacy (1972),

263
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defamation (New Zealand), privacy,
right of as alternative remedy, 263

defamation (Quebec), diligence,
obligation of, 227

defamation (USA)
false light distinguished, 261–2
overlap with passing off, 262
privacy, right of and, 147, 162, 249
unsatisfactory nature of remedy, 262

descendibility, 124–7, 136–7, 150–1,
234–5, 283–4, 285–6

dignitary interests, 4; see also dignitary
torts; economic interests, interaction
with dignitary interests; mental
distress, freedom from; privacy, right
of; reputation

as basis of appropriation of personality
remedy, 313–15, 319–21

constitutional provisions, 17–18, 144
definition/elements, 141

difficulty, 10–11
non-marketability, 10–11
obverse of economic interests, 10

in England, 17–18
limitations of available remedies, 142

Germany, constitutional provisions,
17–18, 230–3

international instruments
European Convention on Human

Rights (1950), 17, 144
UN Charter, 17
Universal Declaration of Human

Rights (1948), 17
real/fictitious person, 5
subjective nature, 10

inadequacy of monetary
compensation, 10

in USA, see privacy, right of (USA)
dignitary torts, 15–16; see also assault

and battery; dignitary interests;
mental distress, freedom from;
privacy, right of

damages, 131
satisfaction/compensation

distinguished, 321
in England

damnum/dedecus, 141
injuria, 141–2
per se actionability of injury to

dignitary interests, 22, 321
defamation, 62

in Germany, injuria, reaction against,
227–8

injuria, 141–3, 227–8
in Roman law, injuria, 141
in South Africa

injuria, 142–3
actio injuriarum, requirements,

142–3
right of privacy and, 143

unfair competition distinguished, 16
diligence, obligation of, 227
dilution doctrine, 27, 105–7
Disputes.org/eResolution.

caConsortium, 54
domain name protection

bad faith and, 54, 55–8
burden of proof, 56
requirements, 55, 57

dispute resolution, 53–8
Disputes.org/eResolution.

caConsortium, 54
ICANN administrative procedures,

54
applicable law, 54
limited nature of remedies, 54
mandatory, 54–5
precedent, relevance, 54

Nominet UK Ltd, 53–4
Uniform Domain Name Resolution

Policy (UDRP), 54–8
WIPO jurisprudence, 54

Barnes, 56–7
Brown, 56
Springsteen, 55–6
Sting, 57
Winterson, 55

intellectual property right, exclusion,
53

passing off remedy, 53, 56–8
private individuals, 58
registration, effect, 56

eavesdropping, 162
economic efficiency as justification for

property rights in personality,
308–11

scarce resource argument, 309–10
economic interests; see also copyright;

endorsement (UK); goodwill as
requirement in passing off action
(Australia/ England); patents;
performance rights;
trade marks

Advertising Standards Authority Code
of Advertising Practice (UK), 52–3

existing trading or licensing interests,
8–9, 47, 69–71, 158

features
acceptability of monetary

compensation as full
recompense, 8
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marketability of interest, 8
possibility of finite monetary

compensation for invasion, 8
susceptibility to objective evaluation, 8

intangible recognition values, 8, 9–10,
47, 69–71, 131, 158, 319–20

interaction with dignitary interests, 5,
8–12, 16, 20, 21, 23–4, 62

appropriation of personality remedy,
124, 126–7, 270, 287–8, 314–15,
319–21

as underlying divide, 12–13
damnum/dedecus in English law, 141
personality, right of, 234, 237
privacy, right of, 16, 156–9, 218, 237,

265–70, 323–4
reputation, interest in, 11, 21, 62, 67,

126–7, 250–2
latent recognition value, see intangible

recognition values above
patents as, 19

emotional distress, see mental distress,
freedom from

endorsement (UK)
Advertising Standards Authority Code

of Advertising Practice, 51–2
‘attention-grabbing devices’

distinguished, 9, 91
examples, 9
Independent Television Commission

Code of Advertising Standards and
Practice, 49

television advertising, 49
uncertainty of definition, 5

endorsement misrepresentation, 72,
84–7, 89–93; see also
misrepresentation requirement in
passing off action (Australia/England)

misappropriation of personality
(Canada) and, 131–6

Krouse, 119–21, 134
sponsorship distinguished, 90–1
‘tools of the trade’, 86–9, 91

European Convention on Human
Rights (1950)

appeal, right of as right, 215
applicability in England, 214–24

between private individuals
(horizontal effect), 214–18

courts’ obligations, 214 n. 105
ECHR jurisprudence, relevance,

221
Human Rights Act 1998, 214–18,

248, 328–9
Bill of Rights (South Africa)

compared, 216

Charter of Rights and Freedoms
(Canada) compared, 215–16

courts’ obligation to develop
common law in accordance
with Convention, 214 n. 105,
216–18, 328–9

failure to incorporate, 215, 221
dignitary interests, 17, 144
freedom of expression in relation to

other rights, 48, 219–20, 328;
see also privacy, right of below

commercial information, 219–20
restrictions on, 220

implementation as task of domestic
authorities, 213

margin of appreciation, 213, 219–20
privacy, right of, 211–24

breadth of right, 211–12
freedom of expression and,

219–20
truthful information, 219–20

justified interference, 212–13
police photography, 212–13
States’ obligation to protect/provide

remedy, 213–14

fair competition, see unfair competition
Faulks Report, defamation and right of

privacy distinguished, 263
false light

defamation and
England, Younger Report on Privacy

(1972), 263
USA, 261–2
usefulness of distinction, 264–5

privacy, right of and
England, 262 n. 71, 263–5

Faulks Report, 263
USA, 161, 162, 180, 239 n. 243

fame, see misappropriation of intangibles;
public figure

fictitious characters
copyright law and, 5, 93–5
dignitary interests and, 5
economic interest in, 5
misrepresentation and, 75–6, 92–7
unfair competition and, 5

freedom of expression
as fundamental right (England), 220
European Convention on Human

Rights (1950), 219–20; see also
European Convention on Human
Rights (1950)

personality, right of and (Germany),
233, 235–7

pressing social need restriction, 220
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freedom of expression (cont.)
privacy, right of and, 150, 151, 154,

163, 180, 218–27
public interest and

Canada, 135, 226–7
England, 50, 221–2, 224
European Convention on Human

Rights (1950), 220
Germany, 236–7

in relation to other rights
Canada, 132–3

appropriation of identity tort,
132–3

privacy, right of, 224–6
privacy, right of (Quebec),

225–7
England 220–4

freedom of the press, 220–1
Human Rights Act 1998, 48,

220–4, 328
privacy, right of and, 218–24

European Convention on Human
Rights (1950), 219–20, 221

USA
privacy, right of, 150, 151, 154,

163, 180
publicity, right of, 132–3, 185–7

freedom of the press (England), 220–1

goodwill as requirement in passing off
action (Australia/England),
59–110; see also damage, need
for in passing off action
(Australia/England); image/name,
voice or likeness

as property right, 61–2, 67–9, 277–8
business requirement, 10, 61–2, 68–9,

74, 91
Canadian/UK law distinguished, 10
existing trading interests, 10, 69–71
intangible recognition value, 69–71

character merchandising and, see
character merchandising

definition, 61, 114
professional, artistic or literary

occupation, 62–71, 320
commercial exploitation of

personality, 71, 77, 88,
103–4

damage, need for, 62
difficulty of establishing, 320

Dockrell, 100
early jurisprudence, 63–6
exposure to liability/litigation,

relevance, 64, 74, 101–2

modern jurisprudence, 67–9
nom de plume/stage name, 63, 68

Lyngstad, 68
public figures, categorisation, 71
Sim, 67–8, 100
trading interest, need for, 62–71

protected interest, see business
requirement above

reputation and, 61–2, 64, 67, 70
trade marks and, 19, 62 n. 21

harassment as tort (England)
Protection from Harassment Act 1997,

247
Wilkinson v. Downton rule, 247

Hegel’s personality theory, 296–8
human dignity, see dignitary interests;

dignitary torts
Human Rights Act 1998 (England)

applicability between private individuals
(horizontal effect), 214–18

privacy, right of and, 209–11, 218–24,
238, 248

reluctance to accord general right
and, 209–11, 218–24, 238, 248

image/name, voice or likeness. See also
goodwill as requirement
in passing off action
(Australia/England);
photography; signature

name as trade mark, 45–7, 55–8
portrait as trade mark (England), 43–4,

45–7
property right in, 6–7, 8–10, 95, 156–9,

284–6
appearance, 157–8
appropriation of personality tort

(Canada) and, 123–7
Locke’s labour theory and, 294–5
name, 7, 62–6, 70, 73–4, 75, 83–4,

93, 156–7, 321; see also
copyright (England), name;
goodwill as requirement in
passing off action
(Australia/England)

voice, 67–8, 100
right to control

Canada, 135, 225–7
England, 257, 258–60, 321
Germany, 229, 232–7

public figure, 236–7
New Zealand, 260
USA, see publicity, right of (USA)
WIPO, 31 n. 24
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Independent Television Commission
Code of Advertising Standards
and Practice (UK), 48–9

content of television programmes
distinguished, 48 n. 97

endorsement, 49
privacy, right of, 48–9

injunction as remedy, 63–6, 86–9
balance of convenience, 68–9,

88–9
where damages a satisfactory remedy,

69
injuria, see dignitary torts, injuria
intellectual property 19, 322; see also

copyright; goodwill as
requirement in passing off action
(Australia/England); patents;
performance rights; trade marks;
World Intellectual Property
Organisation (WIPO)

as metaphor, 276–81
usefulness, 279–81, 315

domain name, 53
formalities governing, 277–8
Locke’s labour theory and, 291–2
passing off, risk from, 83–4
personality as trading symbol and,

319–20
piecemeal nature, 29, 315
public domain, 292
publicity, right of, 178–9, 180, 187

interests in personality, see personality,
interests in

internet, see domain name protection
Internet Corporation for Assigned

Names and Numbers (ICANN),
see domain name protection

judicial law-making, see courts’
willingness to develop law

liability, see damages
libel, see defamation
licensing connection, see

misrepresentation requirement in
passing effaction (Australia/England)

Locke’s labour theory, see under natural
rights of property

malicious falsehood (England)
privacy, right of and, 203–4, 218 n. 134,

323–4
reputation, interests in and, 256

margin of appreciation, privacy, right
to, 213

media codes of practice, see Advertising
Standards Authority Code of Practice
(UK); Independent Television
Commission Code of Advertising
Standards and Practice (UK); Press
Complaints Commission Code of
Practice (UK)

mental distress, freedom from, 15–16,
22

definition, 12
as dignitary interest, 8, 16

in England, 18–19, 241–5
as independent actionable wrong,

241–3
as interest in personality, 242–3
damage to material interest, need for,

242
damages

as measure of, 242–3
entitlement, 242–3, 245, 247–8
exaggeration, 264

elements constituting, 241–2
intentional infliction as tort, 245,

322
‘Liability for Psychiatric Illness’ (Law

Commission) (1995), 6 n. 13
privacy, right of and, 19, 243–5
psychiatric damage/emotional distress

divide, 244–5
Wilkinson v. Downton, 243–5

reluctance to recognise liability, 6 n. 13
in USA, 160, 161 n. 102, 162

damages, limitations on, 246
intentional infliction as tort, 7, 18–19,

245–7, 262
‘extreme and outrageous conduct

which intentionally or
recklessly causes severe
emotional damage’, 246–7,
248

privacy, right of and, 18–19, 160, 161
n. 102, 162

Restatement of Torts, Second (1977),
12 n. 38

misappropriation of intangibles
(Australia/England), 14, 29–31,
112–15, 321, 323

trade marks, 37
misappropriation of intangibles

(USA), 323
federal statutory intellectual property

rights and, 31
International News Service v. Associated

Press, 28–9, 31, 113, 177, 178–9
publicity, right of, distinguished, 15
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misappropriation of intangibles
(USA) (cont.)

Restatement of the Law of Unfair
Competition, Third, 31

unfair competition and, 31
misappropriation of intangibles as

basis of appropriation of
personality remedy, 23, 319–20,
323; see also intellectual property;
misrepresentation requirement in
passing off action (Australia/England);
property rights; unfair competition

courts’ reluctance to develop new tort,
113–15

difficulty of definition, 114–15
misappropriation of personality

(Canada), 115–37
as right of publicity, 136–7

Gould, 125, 126
damage, need for, 127–37

actionability per se, 128–31
damage or risk of damage to business

or professional goodwill, 127
presumption of, 127–8

descendibility, 124–7, 136–7
Gould, 124–5, 132–4
privacy, right of, distinguished, 125
publicity, right of, distinguished,

125
economic/dignitary interests,

coexistence, 124, 126–7
endorsement, 131–6

misrepresentation, relationship, 131–2
identifiability of plaintiff, need for,

135–6
limited nature, 136–7
Ontario, development in, 14, 17, 284–5,

287, 325–7
Athans, 121–2, 123
causes of action approach, rejection,

118, 119
Krouse, 115–22, 134

common field of activity test, 118
endorsement, 120–1, 131–2
passing off, erroneous treatment,

117
privacy, invasion of and, 116

goodwill in business or profession,
relevance, 117

protection of property right in
exploitation of image/name, voice
or likeness, 117–18, 121–2

protection of property right in
exploitation of image/name, voice
or likeness, 117–18, 123–7

existing trading interests, relevance,
123–4

Horton, 126
misrepresentation requirement in

passing off action (Australia/
England)

‘connection misrepresentation’, 72–97
business connection, 72–5, 78, 92,

93–4
endorsement misrepresentation, 72,

84–7, 89–93
Krouse (Ontario), 119–21, 131
‘tools of the trade’, 86–9, 91

expansive approach, 84–97
licensing connection, 75–82, 87–9,

92–3
strong/weak distinguished, 72,

92–3
sponsorship distinguished, 90–1

definition issues, 72–3
fictitious character, relevance, 75–6,

92–7
jurisprudence (Australia)

10th Cantanae Pty Ltd, 89–91
Henderson, 69, 84–7, 98, 104–5
Honey, 91
Hutchence, 88–9
Koala Dundee, 92–5, 108
Muppets, 79, 87–8
Pacific Dunlop, 95–7
Paracidal, 89

jurisprudence (England)
Erven Warnink, 60–1, 98
Halliwell, 82–3
Lyngstad, 70, 77
McCulloch, 73–5, 82, 100–1, 102
Mirage Studios, 78–80, 82–4
Stringfellow, 78
Tavener Rutledge, 75–6, 82
Wombles, 75

misappropriation distinguished, 108
requirements/elements

common field of activity, 74–8, 82,
85–7, 88, 89, 100–1

confusion or deception, 60, 72,
73–6, 77, 80–4, 91–2, 94–5,
106–7

character merchandising and, see
character merchandising

common field of activity, relevance,
88, 89

damage, 62, 73–6
public reliance on, presumption of,

79–82, 87–9, 94–7
reputation in name, need for, 73–4
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name, see domain name protection;
goodwill as requirement in passing
off action (Australia/England);
image/name, voice or likeness;
surname as trade mark (England);
trade marks

natural law
copyright, 301 n. 65
privacy, 154–5

natural rights of property, 288–9
Hegel’s personality theory, 296–8
Locke’s labour theory, 291–6

applicability to property rights in
attributes of personality, 293–6,
314–15

criticisms, 292–3
intellectual property rights and,

291–2
public domain concept, 292

publicity, right of and, 293–4
relevance to development of

appropriation of personality
remedy, 288–91

Paris Convention for the Protection of
Industrial Property, 27, 56

passing off (Australia/England), 4, 30;
see also advertising codes; character
merchandising; copyright; damage,
need for; goodwill in goods, name
or mark as requirement in passing
off action (Australia/England);
misappropriation of intangibles;
misrepresentation requirement in
passing off action (Australia/England);
performance rights; publicity, right of;
trade marks; unfair competition

applicability in appropriation of
personality cases, 13–14, 19–20,
23, 30–1, 59–110, 323, 324

as basis of appropriation of personality
remedy, 72, 87, 308

as interference with property right,
97–8

as remedy for breach of privacy, 203
damage, need for; see also advertising

codes; damage, need for;
goodwill as requirement
in passing off action
(Australia/England);
misrepresentation requirement
in passing off action
(Australia/England)

heads of damage, 99–110
presumption of, 98–9

defamation, overlap, 67, 70, 71, 262
definition, 14

as protection of property in
underlying business
goodwill, 97

extension of concept, 59, 67, 72
unfair competition distinguished, 28,

59–60
domain name protection and, 53,

56–8
elements, see requirements below
expansive approach

Australia, 13–14, 69, 84–97
risk of undermining intellectual

property law, 83–4, 93–4, 109
Whitford Committee Report on the

Law on Copyright and Designs
(1977), 83

extra-legal alternatives, 48–58
injunction as remedy, 86–9
misappropriation of intangibles

distinguished, 112
property right in name, 93–4
requirements, 59, 107–10, 112

common field of activity test, 74–8,
82, 85–7, 88, 89, 99, 100–1

damage to business or goodwill, see
damage, need for in passing off
action (Australia/England)

Erven Warnink, 60–1, 98
goodwill, see also goodwill as

requirement in passing
off action (Australia/England);
misrepresentation requirement
in passing off action
(Australia/England)

interaction, 71
restrictive model, 107–8

expansive model, 108
trading status, 62–71, 203

statutory alternatives, 32–47
patents; see also copyright; intellectual

property; performance rights; trade
marks

as property right, 19, 275, 277–8
Locke’s labour theory and, 291–2

trade marks distinguished, 37 n. 34
utilitarian basis, 301, 303–7

performance rights
England

copyright and, 34–5, 302
qualifying rights, 35–6

TRIPs, 302 n. 73
USA, TRIPs obligations,

implementation, 302 n. 73
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personal dignity, see dignitary interests;
economic interests, interaction with
dignitary interests; personality, right
of (Personlichkeit) (Germany);
reputation, interests in (England)

personal privacy, see privacy, right of
personality, as trading symbol, 12–13,

319–21
personality, interests in, 5–7; see also

goodwill as requirement in passing
off action (Australia/England);
image/name, voice or likeness;
mental distress, freedom from;
privacy, right of; reputation,
interests in (England)

as economic asset, 6–7, 69, 87, 117–18,
234–5

commercial exploitation, 71, 77, 88,
103–4, 121–2, 163–4

definition/taxonomy, 6 n. 12
economic/dignitary interests as

underlying divide, 12–13
mental distress, freedom from and, 7,

242–3
reluctance to accord general right

(England), 39–47
Restatement of Torts, Second (1977)

(USA), 7 n. 20, 242 269
statutory intellectual property rights

(England), 32
torts protecting (England), 242–3

personality, right of (Personlichkeit)
(Germany), 227–37

appropriation of name or likeness,
229–30

as general right, 231–3
attempt to amend Civil Code, 233

as multiplicity of delicts/crimes
copyright, 230–1
defamation, 228
insult or slander, 228
negligent injury contrary to law, 228
proprietary rights, 228–9
trespass to property, 229

as proprietary right, descendibility,
234–5

assignment, see transferability below
constitutional provisions on dignity and,

230–3
as fundamental right, 231

damages, moral, 227–8, 231–3
death, relevance, 233–5
dignitas and

actio injuriarum as remedy, 227–8
Civil Code (BGB), 228–9

economic and dignitary interests,
interaction, 234–5

image, right to control and, 234–5
false light compared, 231
freedom of expression and, 233, 235–7

factors for consideration, 235–7
public interest, 236–7

image, right to control and, 234–7
public figure, 236–7

Kunsturhebergesetz (KUG) (Artistic
Copyright Act), 1907, 229, 231–2

piecemeal development, 227–35
reputation compared, 231
transferability, 235
unjust enrichment and, 232

personality merchandising, see
character merchandising

photography
ECHR (1950), police photography,

212–13
England

commissioning, relevance, 34
contract/tort law as protection, 34 n.

17
copyright, 34
privacy and, 49–50

public figure, 50
technological advances, relevance, 34

Porter Report on the Law of
Defamation (1948),
defamation/right of privacy, 263

portrait as trade mark (England),
43–4, 45–7

press codes of practice (UK); see also
Advertising Standards Authority
Code of Advertising Practice (UK);
Independent Television Commission
Code of Advertising Standards and
Practice (UK); Press Complaints
Commission Code of Practice (UK)

self-regulation of press, 53
Calcutt Report (1993), 241

Press Complaints Commission Code
of Practice (UK), 49–50

privacy and, 49–50, 222–3
risk to complainant, relevance, 223

public interest exception, 49, 50, 222–3
press intrusiveness, right of privacy and,

149, 239, 241
principles as source of law, 169–71
privacy, right of; see also personality,

right of (Personlichkeit) (Germany)
as principle, 169–71
conceptual uncertainty, 16, 159–61,

171, 198–9
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defamation and, 18
dignitary interests and, 15–16, 22
economic interests and, 16, 218
European Convention on Human

Rights (1950) and, see European
Convention on Human Rights
(1950)

public figure, 11–12, 53
privacy, right of (Canada), 17, 22

reputation and, 225
privacy, right of (England); see also

breach of confidence (England);
Younger Report on Privacy (1972)

as multiplicity of torts, 201, 202–11; see
also reluctance to accord general
right below

breach of confidence, see breach of
confidence (England)

causes of action approach, 239–40,
248

defamation, 203, 207; see also
defamation (England), privacy,
right of and (as alternative
remedy)

false light, 207
malicious falsehood, 203–4, 218 n.

134
nuisance, 206
passing off, 203; see also passing off

(Australia/England)
trespass to the person, 203
trespass to property, 203 n. 18, 206

as ‘right to be let alone’, 265
ASA Code of Advertising Practice, 51–3
conceptual uncertainty, 201
copyright and, see copyright (England)
definition

appropriation of personality, exclusion
Calcutt Report on Privacy and

Related Matters (1990), 240–1
in proposed legislation, 239–41

Calcutt Report on Privacy and
Related Matters (1990), 201 n. 2

pressing social need test, 240–1
Younger Report on Privacy (1972),

201 n. 2
differences from US approach, possible

reasons for, 189–98
absence of constitutional guarantee of

rights, 194–6
academic influence, role, 196–8
access to courts, limitations, 190–1
contingent fee rules, 191
courts’ willingness to develop law,

191, 194–6, 238

precedent, role, 191–4
relative levels of damages, 191
self-regulation, 190
US litigiousness, 190

economic/dignitary interests,
co-existence, 203–4, 210, 237,
323–4

freedom of expression and, 218–24
data protection, 205

general right, see reluctance to accord
general right below

Human Rights Act 1998, effect,
209–11, 218–24, 238, 248

applicability between private
individuals (horizontal effect),
214–18

mental distress, freedom from and, 19,
243–5

press photography, 49–50
public figure, 50, 266–70

Clark v. Freeman, 267–8
Dockrell v. Dougall, 268
Sim, 268
Tolley v. Fry, 266

public interest exception, 50, 221–2,
224

reluctance to accord general right, 4,
15, 160, 171, 189–98, 200–14,
323–4; see also differences from
US approach, possible reasons for
above

attempts to address
breach of confidence; see breach of

confidence (England)
Calcutt Report on Press

Self-Regulation, (1993), 241
National Heritage Select

Committee, Fourth Report,
(1993), 241

Right of Privacy Consultation Paper,
241

statutory, 238–41
breach of duty approach to law and,

202, 248, 323, 328
courts’ willingness to develop law

and, 191, 194–6, 204, 238
freedom of expression, relevance, 219
Human Rights Act 1998 and, 225,

237, 323
Younger Report on Privacy (1972)

162 n. 109, 202; see also
differences from US approach,
possible reasons for above;
Younger Report on Privacy
(1972)
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privacy, right of (England) (cont.)
self-regulation of press, 53,

190
spatial restriction, 49
statutory provisions / legislative

initiatives
Broadcasting Standards Act 1996,

205–6
concerns to be addressed

data collection, 239
governmental intrusion, 239
press intrusiveness, 239, 241
technological surveillance, 239

Copyright Designs and Patents Act
1988, 205

Data Protection Act 1998, 205, 239
n. 241

Human Rights Act 1998,
effectiveness, 238

Justice recommendations 1970,
239–40

Justice recommendations, Right of
Privacy Bill 1970, 240

omission of appropriation of
personality, 239–41

Right of Privacy Consultation Paper,
241

Photographs and Films
(Unauthorised Use) Bill 1994,
239 n. 241

Protection of Privacy Bill 1988 (John
Browne), 240

Protection of Privacy Bill 1988 (Lord
Stoddart), 240

Right of Privacy Bill 1967 (Alex
Lyon), 239

Right of Privacy Bill 1967 (Lord
Mancroft), 239

Right of Privacy Bill 1988 (William
Cash), 240

Right of Privacy Consultation Paper,
240 n. 249, 241

television advertising, 48–9
privacy, right of (Germany)

freedom of expression and, public
interest, 236–7

public figure, 236–7
spatial restriction, 237

privacy, right of (Ontario), 17,
116 n. 35

privacy, right of (Quebec), 17, see also
Charter of Human Rights and
Freedoms (Quebec)

damage, need for in case of, 227
relevant factors

artistic expression, 226–7

commercial appropriation, 226–7
social usefulness, 226–7

privacy, right of (South Africa)
dignitas and, 143

actio injuriarum as remedy, 142–3
privacy, right of (USA), 16, 22, 143–4

as multiplicity of torts, 161–4, 171
appropriation of name or likeness,

161, 162, 163–4, 239 n. 243
false light, 161, 162, 180, 239 n. 243

defamation distinguished, 261–2
intrusion on solitude, 161, 162,

239 n. 243
public disclosure of private facts, 161,

162, 239 n. 243
Restatement of Torts, Second (1977),

164 n. 121, 196
as residual tort, 159–60, 262 n. 76
as ‘right to be let alone’, 159, 161, 168
as unified legal concept, 164–9

dignitary interest as common thread
164–6, 168, 176; see also
economic/dignitary interests,
coexistence below

secrecy/anonymity/solitude triad, 167,
239 n. 243

commercial appropriation, relevance,
168–9, 180, 226, 265

common law copyright as basis of
protection, 147–9

right in property/dignitary interests
distinguished 147–9, 273, 282;
see also economic/dignitary
interests, coexistence below

common law right, whether, 151–6
courts’ willingness to develop law,

relevance, 155–6, 191, 327–8
Pavesich, 154–6, 193
reluctance to allow, 214–15
Roberson, 151–4, 155–6, 192–3

constitutional right to privacy
distinguished, 160–1

contractual remedy, 150–1
defamation and, 147, 162, 249
descendibility, 150–1
eavesdropping, 162
economic/dignitary interests,

coexistence, 147–9, 156–9, 169,
237

existing trading interests /latent
recognition value, 158

proprietary right to name or picture,
16, 156–8, 162, 163–4, 173–4

public figure, 157, 174, 177
freedom of expression and, 150, 151,

154, 163, 180
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influence of
Prosser, 196
Warren and Brandeis, 146–50, 196

insult to honour, absence of remedy,
147–8

legislative action, 153
mental distress, freedom from and,

18–19, 160, 161 n. 102, 162, 173
natural law right, 154–5
public figure, 150–1, 157, 176–7,

266
waiver, 172–5

publicity, right of, see publicity, right of
(USA)

quantum meruit claim, 174
reputation and, 162
unjust enrichment and, 157 n. 77, 180,

311–12
private individuals, domain name

protection, 58
professional, artistic or literary

occupation, see goodwill as
requirement in passing off action
(Australia/England),
professional, artistic or literary
occupation; image/name, voice
or likeness

property rights 4; see also copyright;
goodwill in goods, name or mark as
requirement in passing off action
(Australia/England); image/name,
voice or likeness; intellectual property;
passing off (Australia/England);
patents; performance rights;
personality, interests in; publicity,
right of (USA); trade marks

appropriation of personality (Canada),
117, 126–7, 285–6

breach of confidence and, 280–1
definition, 274–6
evolution, 283–4
goodwill, 61–2, 67–9, 277–8
intangibles, 273–81

creative effort, relevance, 28–9
documentary intangibles

distinguished, 275 n. 9, 276 n. 15
exchangeable value, relevance, 8,

28–9, 278–9
usefulness of concept, 279–81

labelling as, relevance, 283
name, 7, 62–6, 70, 73–4, 93, 95, 321

property right in exploitation,
117–18, 121–2

natural 288–99; see also goodwill as
requirement in passing off
action (Australia/England); natural

rights of property; passing off
(Australia/ England); personality,
interests in

public policy, relevance, 28–9
reputation, 65

public domain, 292
public figure

image/name, voice or likeness, right to
control

Germany, 236–7
USA, 12, 294

privacy, right of
England, 50, 266–70
Germany, 236–7
USA, 150–1, 157, 176–7, 266

economic/dignitary interests,
coexistence, 157, 174, 177

professional, artistic or literary
occupation, classification, 71

public interest
freedom of expression and

England, 50, 221–2, 224
Quebec, 226–7

privacy, right of and
England, 50, 222, 224
Germany, 236–7

public policy, property attribution and,
28–9

publicity, right of (USA); see also
privacy, right of

alternatives to, 302
as independent tort, 178–9, 187,

287–8
as intellectual property right, 178–9,

180, 187
as misappropriation of commercial value

of person’s identity, 15, 163–4,
175–6, 177–9, 180

acts amounting to appropriation, 182
as proprietary right, 175, 183–4,

281–4
assignability, 183, 283, 285
descendibility, 125, 136–7, 183–4,

283–4
Locke’s labour theory, 293–6
Restatement of the Law of Unfair

Competition, Third, 288, 296
Australia/UK distinguished, 121, 179
economic efficiency as justification,

308–11
economic/dignitary interests, overlap,

179, 180, 187–9, 287–8
existing trading interests / latent

recognition value, 181
freedom of expression and, 132–3,

185–7
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publicity, right of (USA) (cont.)
biographical or fictional use of

identity and, 186–7
image/name, voice or likeness, right

to control, 31, 293–4
public figure, 12, 14–15, 294

inter-state differences, 180–1, 184
liability for pecuniary loss/gain, 184–5

measure of damages, 184–5
punitive damages, 185
unjust enrichment, 185, 284

passing off and, 15
privacy, right of and, 15, 16, 31, 144,

159, 166, 171–9, 183–4
continuing overlap, 181
difficulty of reconciling, 172–4
economic/dignitary interests,

relevance, 180, 320
requirements/factors for consideration

falsity or misleading nature, 185–6
identifiability of plaintiff, 182
intent, 182
misrepresentation, 181

trade mark law distinguished, 182
unfair competition and, 15, 177–8, 179

Restatement of the Law of Unfair
Competition, Third, 288, 296

utilitarian basis, 301–3
Zacchini, 179–80, 187

real/fictitious characters
distinguished, see fictitious
characters

recognition value, 9–10
reparation, duty of, 6 n. 15; see also

damages
reputation, interests in (England),

249–70, 322; see also defamation;
goodwill as requirement
in passing off action
(Australia/England);
malicious falsehood (England);
misrepresentation requirement in
passing off action (Australia/
England); privacy, right of

appropriation of personality, relevance
to, 249–50, 320

as economic and dignitary interest, 11,
21, 62, 67, 250–2

Canadian practice, 126–7
as property right, 65
as sole dignitary interest protected by

substantive cause of action, 18, 124
damages

as primary element in determining,
249–50

loss of control, 102–3
defamation as remedy, adequacy, 257,

264–5, 320
defamation cases

Corelli v. Wall, 259
Debenham, 256 n. 40
Dunlop, 254 n. 28
Garbett, 256 n. 40
Honeysett, 254–5
invasion of privacy distinguished, 254,

258–61
Khodaparast v. Shad, 256
Kirk v. Reed (New Zealand), 260–1,

263
Plumb v. Jeyes, 259–60
Stockwell, 256 n. 40
Tolley v. Fry, 253–4, 266

definition, absence, 250, 251
goodwill distinguished, 61–2
look alikes, 256
malicious falsehood and, 256
personal/business distinguished, 62
privacy, right to, distinguished, 250–1,

254, 258–61
Royal Family (UK), ASA Code of

Advertising Practice, 52

signature, as trade mark, 43–4, 45–7
‘socially useful information’, 226–7
specific remedy for commercial

appropriation of personality, 30–1,
198–9

in Australia, flexible approach to
existing causes of action and, 30–1,
112–15

bases, 287–315; see also economic
efficiency as justification for
property rights in personality;
natural rights of property;
utilitarian arguments as basis for
the development of appropriation of
personality remedy (England /USA)

personal dignity, protection, 313–14,
319–21

privacy, right to, 287
property right in personality, 285–6

appropriateness of arguments
justifying private property,
288–90

economic efficiency as justification,
308–11

in name, voice or likeness, 284–6
natural rights of property, 288–99
in personal identity, 287
publicity, right of and, 282–4, 285

relevance of choice, 299–300
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utilitarian arguments, 288–91,
299–308

character merchandising, need to
distinguish, 5–6, 108–10

courts’ willingness to develop law and,
324–9

desirability, 6, 23–4, 108–10, 287–8
economic/dignitary interests, inclusion

of both, 270, 287–8, 314
as property right (Jamaica),

descendibility, 125, 285–6
in England, 30–1, 269

absence of remedy, 249–50
Calcutt Report on Privacy and

Related Matters, (1990) 240–1
desirability, 269
flexible approach to existing causes of

action and, 23, 112–15, 322–3,
324–9

potential elements, 269
reluctance to accord general right, 23,

113
statutory provisions / legislative

initiatives and, 239–41
general right of privacy distinguished,

23, 269
in Jamaica, as property right, 285–6
in Ontario, see misappropriation of

personality (Canada)
in relation to other rights, 286

sponsorship, endorsement distinguished,
90–1

surname as trade mark (England),
39–43, 45–7; see also domain name
protection

evidence of distinctiveness, 42–3

television, see Independent Television
Commission Code of Advertising
Standards and Practice (UK)

‘tools of the trade’, 86–9, 91
tort law; see also courts’ willingness to

develop law
aims, 21–3

tort law (England)
causes of action approach, 22, 29–30,

32, 109–10, 112–15, 239–40, 248
flexibility as instrument of

development, 322–3, 324–9
trade marks

as economic interest, 19
as intellectual property, 19–20, 275,

277–8, 308 n. 95
character merchandising, 5, 83–4
creative effort, relevance, 19
dilution of value, 27, 105–7

trade marks (England)
100 entry rule, 42
as economic interest, 19, 36–8, 47
bad/good faith, relevance, 38–9,

41, 43
common law protection, 57–8, 319
definition, 39
functions, 36–8, 42
goodwill, 62 n. 21
infringement of registered, 44–7
jurisprudence

ANNE FRANK Trade Mark, 43 n. 72
Diana, Princess of Wales Application, 41
Du Cros (W & G) Ltd, 40–1
ELVIS PRESLEY Trade Marks,

39–41, 44–5
JANE AUSTEN Trade Marks, 41
TARZAN Trade Mark, 40

misappropriation and, 37
patents distinguished, 37 n. 34
portrait, 43–4, 45–7
protection in absence of business or

goodwill, 62 n. 21
registrability, 38–43, 319

courts’ cautious approach, 39–47
surname, 39–43

revocation in case of non–use, 43
signature, 43–4, 45–7
[sur]name, 39–43, 45–7

as unregistered trade mark, 55–8
Trade Marks Act, 1994 38–43, 44–7, 62

n. 21
confusion, relevance, 105–6
passing off, effect on, 106

Trade Marks (Amendment) Rules, 1998
45

value of process, 32
trading symbol, personality as, 12–13,

319–21
as intellectual property, 319–20
conceptual difficulties, 319–21

trespass to the person (England), 203
TRIPs, performance rights and, 302 n. 73

UN Charter, dignitary interests, 17
unfair competition, 12–15, 27–137;

see also copyright; goodwill as
requirement in passing off action
(Australia/ England);
misappropriation of intangibles;
passing off (Australia/England);
performance rights; publicity, right of
(USA); trade marks

as generic term for causes of action
protecting against unlawful trading
activities, 13, 19–20, 28, 179
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unfair competition (cont.)
misappropriation of intangibles, 13
Moorgate Tobacco, 29–30

dignitary torts distinguished, 16
dishonest practices

confusing/discrediting, 27
false allegations, 27
misleading, 27
Paris Convention for the Protection of

Industrial Property, 27, 56
fictitious character, protection, 5
importance as remedy in appropriation

of personality cases (Australia/UK),
179

licences / ‘recognition value’ and, 10
passing off and, 13, 28, 59–60, 177

unfair competition (USA), elements,
passing off, whether, 177

Uniform Domain Name Resolution
Policy (UDRP), see domain name
protection

Universal Declaration of Human
Rights (1948), 17

unjust enrichment
as basis for appropriation of personality

remedy, 311–13
impreciseness of concept, 312–13
law of restitution and, 312–13
liability for breach of right of publicity

and, 185, 284
right of personality and, 232
right of privacy and, 157 n. 77, 180,

311–12

utilitarian arguments as basis for the
development of appropriation of
personality remedy (England/
USA), 288–91, 299–308

copyright, 300–1, 303–7
economic efficiency, 308–11
patents, 301, 303–7
publicity, right of, 301–3
US Constitution, 299

voice, see image/name, voice or likeness

WIPO, see World Intellectual Property
Organisation (WIPO)

World Intellectual Property
Organisation (WIPO), see also Paris
Convention for the Protection of
Industrial Property; TRIPs

domain name protection 54; see also
domain name protection

dispute settlement, 55–8
image/name, voice or likeness, right

to control, 31 n. 24
wrongs, ways of defining, 5–6
WWW issues, see domain name

protection

Younger Report on Privacy (1972),
162 n. 109, 202, 208, 239 n. 241

defamation/right of privacy, 263
definition of right, 201 n. 2
false light, 263
terms of reference, 201 n. 2, 238 n. 238
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