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PREFACE

When I first thought of writing this book towards the end of the 1980s the
apartheid regime in South Africa was in a state of violent disintegration.
The state itself had become increasingly ‘lawless’ and the courts had
become arenas for political theatre. In the face of state lawlessness there
was much anxiety among lawyers who looked both forward towards an
ideal future for law and justice in a democratic state and backwards
towards an idealised version of what South Africa’s law had been like
before its corruption by the apartheid and the security state. It seemed to
me, though, that there was little on which to base an understanding of
South Africa’s legal past that could consider the law on anything but its
own terms as a body of authoritative doctrine, a story which usually
concentrated heavily on the history of the unique development of the
white private law. Indeed texts and courses that treated legal history
placed South Africa’s legal past in Rome and Renaissance Europe rather
than in European law’s encounter with Africa and with the context of the
rule of white over African which was the overriding factor in the develop-
ment of the legal system. My first aim, therefore, was to try to situate an
account of South Africa’s legal history firmly within this local context, and
to try to provide the beginnings of a re-mapping and the indication of a
new archive for the interpretation of South African law.

Soon after I began, the dramatic process of the collapse of apartheid
and the unanticipated negotiated transition towards democracy began. As
the present changed, so did the past. The issues that now presented
themselves were seen through a lens not of violent disintegration, but of
the hopeful, and painful, processes of reconstructing the state. These
processes re-shaped my project, which became increasingly concerned
with the analysis of law in the process of state construction, for it was this
that seemed to be of most interest for the present and future in which, to

Xi
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xii Preface

confess to a heresy for a historian, I was most interested. It became clear
that it was most important to illustrate first how law, however much its
imagery works through long pasts, continuities, inheritances and author-
itative doctrines, is, like any complex cultural activity, always in the
process of making, of contemporary creation. Secondly I have tried to
show that in this making there was no authoritative rule-producing voice
but a multiplicity of voices and dialogues both within and outside the
state. For it is through these concepts — of making and multiplicity — that
the processes of the legal past become a part of the legal future. Finally,
while T had begun with the intention of emphasising the localness of
South Africa’s legal history, it became plain, again through the lens of
contemporary developments, that I was writing also about a larger process
of legal colonisation — a transfer of ideas, images, doctrine, institutions
and legislative models — which was taking place globally during the period
I cover. These themes became an essential part of the framing of a
narrative that would have meaning in the current period of globalisation,
renewed legal imperialism, and the re-formation of states.

While I have opened the book with a series of narratives which
exemplify the essential themes in the legal culture, I have discussed the
methodological questions in a more systematic way in the second chapter.
I have taken my period of state construction to be the years between the
end of the South African War and the achievement of consensus among
the white ruling elites on the basis of ‘segregation’. The substantive parts
of the book attempt a comprehensive picture of the law. It starts with
colonial policing and ‘law and order’ rather than with Roman law; it
illustrates the simultaneity and connectedness of the making of Roman-
Dutch and African customary law; and underlines the importance of the
state’s project of segregation in all of the law. The final chapter leaps over
the intervening years to take up these questions in their current context.
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