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SHAPING FOREIGN POLICY IN TIMES OF CRISIS

Shaping Foreign Policy in Times of Crisis grew out of a series of meetings
that the authors convened with all ten of the living former U.S. State Depart-
ment Legal Advisers (from the Carter Administration to that of George W.
Bush). Based on their insider accounts of the role that international law actu-
ally played during the major crises on their watch, the book explores whether
international law is real law or just a form of politics that policymakers are
free to ignore whenever they perceive it to be in their interest to do so.

Written in a style that will appeal to the casual reader and serious scholar
alike, this book includes a foreword by the Obama Administration’s State
Department Legal Adviser, Harold Koh; background on the theoretical
underpinnings of the compliance debate; roundtable discussions with the
U.S. State Department Legal Advisers and with Foreign Ministry Legal
Adpvisers; an in-depth case study of the treatment of detainees in the war on
terror; and a comprehensive glossary of the terms, names, places, and events
that are addressed in the book.

Michael P. Scharf is the John Deaver Drinko-Baker & Hostetler Professor
of Law and Director of the Frederick K. Cox International Law Center at
Case Western Reserve University School of Law.

Dr. Paul R. Williams holds the Rebecca Grazier Professorship in Law and
International Relations at American University, where he teaches in the
School of International Service and the Washington College of Law.

Scharf and Williams both served in the Office of the Legal Adviser dur-
ing the elder Bush and Clinton Administrations. In February 2005, Scharf,
Williams, and the Public International Law and Policy Group, a nongovern-
mental organization they cofounded and direct, were nominated for the
Nobel Peace Prize by six governments and the Chief Prosecutor of the Spe-
cial Court for Sierra Leone for their work in helping with peace negotiations
and war crimes prosecutions.
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Dedicated to the memory of Henry T. King, 1919-2009

Henry King was the youngest prosecutor at the Nuremberg trial; he
subsequently served as General Counsel of the Agency for Interna-
tional Development during the Eisenhower Administration; worked
as chief corporate international counsel for TRW Inc. and as counsel
for Squire, Sanders & Dempsey LLP; headed the ABA’s International
Law Section; founded the Greater Cleveland International Lawyers
Group; was appointed Honorary Consul of Canada to Cleveland and
Northeast Ohio; and served for twenty-eight years as a Case Western
Reserve University School of Law Professor and Director of Case’s

Canada-United States Law Institute.

He was an extraordinary colleague, mentor, and friend.
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Foreword: America’s Conscience
on International Law

Harold Hongju Koh*

What role does international law play in foreign policy crises? That is
a question regularly discussed in the academy, but all too often without
the reality check of experience in the arena.

In the United States of America, law and tradition have assigned
the role of “conscience of the government” regarding compliance with
international law to the little-known Office of the Legal Adviser of
the Department of State.! Created by statute in 1931, and resting on a
tradition of legal advice within the Department that dates back to 1848,
the Office of the Legal Adviser is charged with advising the Secretary of
State on all legal issues, domestic and international, and with advising all
branches of the U.S. Government on how to formulate and implement
the foreign policies of the United States in accordance with interna-
tional law and the responsible development of international institu-
tions.? Although the Legal Adviser is appointed by the President, by and
with the advice and consent of the Senate, and heads an office of nearly
two hundred government attorneys, until now, the history and function
of that office have been far less well chronicled than those of smaller

* The Legal Adviser, United States Department of State (2009-); U.S. Assistant Secre-
tary of State for Democracy, Human Rights, and Labor (1998-2001); Martin R. Flug
Professor of International Law (on leave) and former Dean (2004-2009), Yale Law
School. This foreword draws heavily on testimony delivered at my April 28, 2009, con-
firmation hearing to be Legal Adviser and a previously published tribute to former
Legal Adviser Abram Chayes, see Harold Hongju Koh, An Uncommon Lawyer, 42
Harv. INnT’L LJ. 7 (2001).
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xii FOREWORD

elite U.S. Government legal offices, such as the Office of the Solicitor
General and the Office of Legal Counsel at the Department of Justice.?

This book fills that gap by using the lens of oral history. Supported by
a grant from the Carnegie Corporation of New York, Professors Michael
Scharf and Paul Williams solicited all living former State Department
Legal Advisers to discuss the influence of international law during the
foreign policy crises that transpired on their watch. This volume begins
by reviewing the scholarly debate about the nature of international legal
obligation, presents a brief history of the Office of the Legal Adviser,
and provides first-person descriptions of the paths that led each of the
former Legal Advisers to their posts. The heart of the book rests in first-
person accounts by ten different Legal Advisers, covering the admin-
istrations of Presidents Jimmy Carter (Herbert Hansell and Roberts
Owen), Ronald Reagan (Davis Robinson and Abraham Sofaer), George
H. W. Bush (Edwin Williamson and Michael Matheson), Bill Clinton
(Conrad Harper and David Andrews), and George W. Bush (William
Taft IV and John Bellinger I1I). The closing chapters illuminate the com-
peting and shared perceptions of the role of the office and its impact
on national compliance with international law, through roundtable dis-
cussions among the former U.S. Legal Advisers, as well as among for-
mer foreign ministry Legal Advisers from the United Kingdom, Russia,
China, India, and Ethiopia.

I read this illuminating book in draft, while preparing for my own
confirmation hearing as Legal Adviser of the State Department in the
Obama Administration. I was asked by Secretary of State—designate
Hillary Rodham Clinton to take that post shortly before President
Barack Obama’s January 2009 inauguration, was nominated by the Presi-
dent in late March, and had my confirmation hearing in late April. The
Legal Adviser’s role had fascinated me throughout my legal career. My
late father, Dr. Kwang Lim Koh, studied international law in South
Korea and came to Harvard Law School in the 1950s to study the law
of the sea under the tutelage of Professors Manley O. Hudson and
Louis B. Sohn. After studying government and international relations in
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FOREWORD xiii

college and graduate school, I took a class at Harvard Law School taught
by former Legal Adviser Abe Chayes, whose book about the Cuban
Missile Crisis helped me see how and why legal arguments matter in
the shaping of U.S. foreign policy.* I worked on transnational and inter-
national law cases as a law clerk to Judge Malcolm Richard Wilkey
of the D.C. Circuit Court and Justice Harry A. Blackmun of the U.S.
Supreme Court and partnered with lawyers from the Legal Adviser’s
office while serving both Republican and Democratic administrations
as an Attorney-Adviser at the Office of Legal Counsel at the Depart-
ment of Justice from 1983 to 1985, and later as Assistant Secretary of
State for Democracy, Human Rights, and Labor from 1998 to 2001. As a
young lawyer, I interviewed to work at the Office of the Legal Adviser.
Since the early 1980s, I collaborated frequently with the talented attor-
neys from that office, encounters that confirmed my view that that office
ranks with the finest legal offices in the U.S. Government and as the most
outstanding international law firm in the world. When I came to teach at
Yale Law School in 1985, I frequently used examples from the Legal
Advisers’ work to teach and write on national security and foreign rela-
tions law, international human rights law, the law of international orga-
nizations, and international business and trade law. I worked both with
and against State Department lawyers while pursuing numerous human
rights lawsuits, along with my students, on behalf of Yale’s Lowenstein
International Human Rights Clinic. Finally, while serving as a Yale Law
School professor, and later as Dean from 2004 to 2009, I sent many stu-
dents to “L” as part of my decanal effort to support the rule of law in an
age of globalization.

These years of exposure have given me the strong sense that the
Legal Adviser’s key role is to promote the rule of law based on principle,
not politics. As Abe Chayes once put it, whether inside or outside the
government, there is “nothing wrong” with a lawyer “holding the United
States to its own best standards and best principles.”> The Legal Adviser
must provide the President and the Secretary of State with the very best
legal advice possible and urge both our country and others to uphold the
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rule of international law, to the extent consistent with our own law. Ide-
ally, the Legal Adviser should act not just as a counselor but also as a
conscience to the U.S. Government with respect to international law. As
counselor, the Legal Adviser should always accurately advise his client
as to what domestic and international law says.® But as the government’s
conscience on international law, wherever possible, the Legal Adviser
should search for options that promote the sound development of inter-
national law and warn his clients not to follow an option that is awful,
even if it may be lawful.”

The dawn of the Obama presidency represents a pivotal moment for
the United States’ relationship with international law, which may well
require a revised role for the Legal Adviser. After the traumas of Abu
Ghraib, the torture opinions (recounted in Chapter 16 of this book),
Guantanamo, unsigning the International Criminal Court treaty, and
withdrawing from the Kyoto climate talks, displaying renewed American
respect for international law and institutions will be critical as the United
States seeks to resume American leadership in a new global century. As
President Obama recognized in his first joint address to Congress, “a
new era of engagement has begun.” In that era, “living our values doesn’t
make us weaker, it makes us safer and it makes us stronger.”® At her con-
firmation hearing as Secretary of State, Hillary Clinton similarly argued
that American foreign policy should “use what has been called ‘smart
power,’” the full range of tools at our disposal,” including the legal tool,
to place “diplomacy [at] the vanguard of foreign policy.” To strengthen
America’s position of global leadership, she suggested, respect for law is
an essential element of American “smart power,” and intense creative
diplomacy must be accompanied by equally intense lawyering.

The defining image of the Obama era will not be of a world divided
by the Berlin Wall, but of a world interconnected by a World Wide Web.
That web and the social networks that run through it geometrically mul-
tiply the links between domestic and international law and make the role
of the Legal Adviser even more vital. What all of this suggests is that, in
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the twenty-first century, the Legal Adviser must function not simply as
a counselor and a conscience but also as a public diplomat and educa-
tor, explaining both inside and outside of the government why obeying
the law is both right and smart, for nations as well as individuals; why
respecting constitutional checks and balances in foreign affairs is both
constitutionally required and wise policy; and why making and keeping
our international promises promotes our sovereignty and makes us safer.
Believing those things does not undermine the notion that the U.S. Con-
stitution is controlling law in the United States or that the Constitution
ultimately directs whether and to what extent international law should
guide courts and policymakers.

As I came to see during my confirmation process, many Americans
continue to give too much weight to three enduring myths about inter-
national law, which this book does much to debunk. The first myth is
that somehow “international law is not really law,” so Americans have
no reason to follow it. But respecting international law was one of the
founding credos of our country. In the framing act of our nation’s birth,
the authors of the Declaration of Independence chose to pay “decent
respect to the opinions of mankind.” Yet Americans who would never
dream of disobeying the law at home still argue that obeying inter-
national law should be done only when convenient and in America’s
interest. But in most cases, following international law is in America’s
interest. Like individuals who obey domestic law, nations who obey
international law find that it is both the right and the smart thing to
do. No law is a straitjacket, but as Americans have learned since 9/11,
if we don’t obey international law, we squander our moral authority and
shrink our capacity to lead. When we break international law, we weaken
its power to protect our own citizens — how can the Geneva Conven-
tions protect our own soldiers abroad, if we violate them at home? And
how can we protest other countries’ torturing of our citizens if our own
public officials— past and present — condone or publicly defend the use
of torture?
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A second myth: some believe that our foreign policy should be left
to the president alone, operating in secret. But as we learned during
Vietnam, Watergate, and Iran-Contra, checks and balances don’t stop at
the water’s edge. Our constitutional system was designed — and indeed
works better — when the President and his subordinates must answer to
people who don’t work for them, particularly those in Congress and in
the courts.

A third and final myth is that the United States cannot take part
in the international system without surrendering our sovereignty.
But today, protecting sovereignty means engaging with the world,
not retreating into our shell.'” Laws are sometimes called the “wise
restraints that make us free.” Far from constricting us, international law
frees us to pursue our global engagements. We are free to travel abroad;
to take money out of foreign ATMs; and to speak with, buy from, sell
to, and borrow from foreigners precisely because international law gives
us the orderly frameworks to do so. As each day’s headlines show,
globalization is inevitable, is accelerating, and must be managed. Each
emerging challenge — whether financial meltdown, energy crisis, climate
change, swine flu, nuclear proliferation, piracy, or even terrorism — is
not local but global. We live in an interdependent world, and in tackling
our challenges, international law is not the problem, it’s more often a
solution. And if we don’t work on building a framework of international
law, too often we will have no good solution.

The most powerful lesson that emerges from reading this book is that,
even during crisis situations, international lawyers should not be just pot-
ted plants. Properly deployed, they can identify otherwise invisible legal
constraints and fathom available legal channels through which policy
decisions can flow. By so doing, they help shape policy decisions, which
in turn shape legal instruments, which in time become internalized into
bureaucratic decision-making processes. And through this process, the
word can become flesh. Law influences policy, which in turn makes law;
this is a thumbnail description of “transnational legal process,” which I
have argued is the key to understanding why nations obey international

law.1!
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In the end, this book, full of lessons learned in the crucible, casts
important light on what it means to be a lawyer committed to the rule of
law in international affairs. For if international relations are to be more
than just power politics, international lawyers must be moral actors who
see their job as more than simply doing as they are told. True interna-
tional lawyers fuse their training and skill with moral courage and guide
the evolution of legal process with the application of fundamental con-
stitutional and international norms. “If we seek to strengthen the role
of law in the relations among states,” Abe Chayes wrote shortly after
he left the Legal Adviser’s Office, “it follows that we should devote our
energies to disclosing and articulating the common values and interests
among them, of which law is an expression.”!?

In the end, this book teaches that foreign policy decisions most fully
conform with international law when the international lawyers are at the
table while important decisions are being made.'* By having the courage
to argue with their clients, to invoke illegality, to bring lawsuits and to
negotiate treaties, international lawyers guide difficult policy choices into
lawful channels and stand up for the rule of law.!* Or, as former Legal
Adviser Herman Phleger reportedly said, the job of the Legal Adviser is,
quite simply, to “speak law to power.”
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