
INDEX
For references to particular articles of treaties, see the Table of Treaties.

Abbreviations used in the index
ACHPR (African Charter on Human and Peoples’ Rights (1981))
ACHR (American Convention on Human Rights (1969))
ADRDM (American Declaration of the Rights and Duties of Man (1948))
CACRC (Central American and Caribbean Research Council)
CAICA (Hague Convention on the Civil Aspects of International Child

Abduction (1981))
CEDAW (1979) (Convention on the Elimination of All Forms of Discrimination

Against Women (1979))
CoE (Council of Europe)
Dayton HRA or HRA (Dayton Agreements (Bosnia and Herzegovina) (1995),

Annex 6 (Human Rights Agreement))
ECHR (European Convention on Human Rights (1950))
ECJ (European Court of Justice)
HQA (Headquarters Agreement)
HRA or Dayton HRA (Dayton Agreements (Bosnia and Herzegovina) (1995),

Annex 6 (Human Rights Agreement))
IAComHR (Inter-American Commission on Human Rights)
IACtHR (Inter-American Court of Human Rights)
ICCPR (International Covenant on Civil and Political Rights (1966))
ICJ (International Court of Justice)/(Statute of the International Court of Justice)
JRC (Euratom Joint Nuclear Research Facility)
RAAN (Northern Atlantic Autonomous Region) [of the Atlantic Coast of

Nicaragua]
RC (Convention Relating to the Status of Refugees (1951))
ROC (Rules of Court)
ROP (Rules of Procedure)
SFOR (Stabilization Force (Bosnia and Herzegovina))
TC (Torture Convention (1984))
TEC (Treaty Establishing the European Community (1957))
UDHR (Universal Declaration of Human Rights (1948))
UNC (United Nations Charter)
UNOHCHR (United Nations Office of the High Commissioner for Human

Rights)
VCCR (Vienna Convention on Consular Relations (1963))
VCDR (Vienna Convention on Diplomatic Relations (1961))
VCLT (Vienna Convention on the Law of Treaties (1969))

abuse of rights/destruction of Convention rights and freedoms (ECHR 17),
nationality, deprivation as prelude to deportation/expulsion 372-4

administrative law, presumption of innocence and 386-7, 411, 424-5
African Charter on Human and Peoples’ Rights (1981) (ACHPR)

breach, contracting parties’ right of action
ACHPR 47 501-2
ACHPR 49 502
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754 INDEX

allanamiento : see Inter-American Court of Human Rights (IACtHR), Rules of
Procedure (pre-2001), 52(2) (allanamiento)

American Convention on Human Rights (1969) (ACHR)
accession to

Nicaragua 41, 75 n3, 92, 100, 229
Peru 3 n4

breach
absence of effective remedy for breach as itself a breach 178-9
acquiescence in claims of: see Inter-American Court of Human Rights

(IACtHR), acquiescence in claims/admission of responsibility
compliance/implementation obligation (ACHR 1(1)) 40-1, 45-8, 88, 103

fair trial (ACHR 8) and 23-4
judicial protection/effective remedy (ACHR 25) and 26, 28-9, 185-6, 202
pacta sunt servanda principle (VCLT 26) and 229-30, 242
property, right to (ACHR 21) and 189, 194

effet utile principle and 47, 230, 242
exhaustion of local remedies: see exhaustion of local administrative or judicial

remedies (ACHR 46(1)(a))
fair trial: see fair trial (ACHR 8)
implementation (ACHR 2)

legislation as such as breach of Convention, amnesty laws 22-4, 26-7, 28-37,
39-41, 45-8

obligation to bring law into conformity 40-1, 88, 186, 189, 202-3
inhumane treatment: see inhuman or degrading treatment (ACHR 5)
life, right to (ACHR 4): see life, right to (ACHR 4)
remedies for breach: see remedies for breach of treaty (ACHR 41) (Commission

recommendations); remedies for breach of treaty (ACHR 63(1))
American Convention on Human Rights (1969) (ACHR), interpretation

context (VCLT 31(2)), law in force at time of interpretation 210-11
multilingual text and, English, French, Portuguese and Spanish texts compared,

ACHR (1969) 186 n55
municipal law rules distinguished 192
other treaties and other international instruments as aid, Indigenous and Tribal

Peoples in Independent Countries, ILO Convention No 169 (1989)
211

phrases
‘laws’ 30
‘property’ (ACHR 21) 192-4
‘right to property’ (ACHR 21) 186 n55

restrictions on (ACHR 29)
collective indigenous rights 188, 192-3, 194
constitutional provisions and 210
human rights treaties and (ACHR 29(b)) 192-3

VCLT (1969) and 209-11
amicus curiae brief

Bosnia and Herzegovina Human Rights Chamber 316, 317
UNOHCHR brief 354-60

IACtHR 43, 106, 107, 109, 110
municipal courts 457

amnesty: see also Peru, Amnesty Law 1995 (Law 26479); Peru, Amnesty Law 1995
(Law 26492) (judicial review of amnesty)
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INDEX 755

legality under international law, ACHR (1969) and 22-4, 26-7, 28-37,
39-41

self-amnesty 23-4, 29-37, 39-41, 71-2
amparo as effective remedy, in Nicaragua 171, 184-5
Australia

CEDAW (1979)
‘discrimination against women’ 270-6, 293-306
implementing legislation 269-78, 293-306
transsexualism, right to alteration of birth certificate and 267-308

Constitution by section
s 51(xxix) (external affairs power): see external affairs power (Constitution,

s 51(xxix)) below
s 109 (concurrent legislation, conflict) 286-306

external affairs power (Constitution, s 51(xxix)), treaty obligations,
implementation, terms of treaty, dependence on 299-300

ICCPR, implementing legislation, need for, Equality Law, Australian Law Reform
Commission’s recommendation for (1994) 273

law of
Births, Deaths and Marriages Registration Act 1996 (Vic)

‘service’ (alteration of birth certificate) 276-8
text (extracts) 268, 280-1

Births, Deaths and Marriages Registration Act 1996 (Vic), Part 1 (preliminary)
s 3 (objects) 280
s 4(1) (definitions: ‘marital status’) 291

Births, Deaths and Marriages Registration Act 1996 (Vic), Part 4A (Recognition
of Sex (Transsexualism) (2004 amendment)) 280, 287

s 30A(1) (application to alter Register: ‘unmarried person’) 276-8, 279,
280-9

s 30B (sex affirmation surgery) 281, 287
s 30C(1) (alteration of register: determination of application) 284, 287
s 30C(3) (alteration of Register: married persons) 276-8, 279, 281,

292
s 30D(a) (new birth certificate) 281, 287
s 30E(1) (persons born outside Victoria) 288
s 30G (law applicable to record of sex change) 288
Sex Discrimination Act 1984, interrelationship 286-306

Equality Act (Australian Law Reform Commission recommendation for (1994))
273

Human Rights and Equal Opportunity Commission Act 1986 by section,
s 46PO 267, 279

Sex Discrimination Act 1984
Births, Deaths and Marriages Registration Act 1996 (Vic), interrelationship

286-306
as child of its time 305-6
‘in relation to discrimination against women’, effect 270-6
marital status, relevance 274-5, 284-306
object and purpose 270, 274-5
text (extracts) 281-2

Sex Discrimination Act 1984 by section number
s 3 (objects) 281, 291
s 9(4) (Commonwealth legislative powers) 282, 283, 287, 292
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756 INDEX

Australia (cont.)
s 9(10) (CEDAW provisions ‘have effect in relation to discrimination against

women’) 269, 273-6, 282
s 22(1) (provision of goods and services) 276-8, 306

legislation, interpretation, guidelines
consistency/inconsistency with related legislation 286-306
object and purpose, beneficial or remedial legislation and 270, 303-4

marine pollution, oil discharge, burden of proof 258
marine pollution, treaties and other international instruments relating to

Convention for the Prevention of Pollution by Ships (MARPOL)
(1973)

‘damage to the ship or its equipment’ 256-65
implementing legislation 256-65

transsexualism, law relating to
discriminatory, whether, CEDAW (1979) 286-306
interstate recognition certificate 288

transsexualism, same-sex marriages and 288-91
treaties, compliance/implementation (VCLT 26-7), ‘give effect to’ 270-3, 293-6
treaties, implementing legislation, Commonwealth/State responsibility for 258
treaties, implementing legislation, interpretation

identity of meaning with treaty provision
express provision for 258, 259, 260, 262
preferred alternatives 274

treaties, interpretation, aids
dictionary 259-62
travaux préparatoires 260-2

treaties, interpretation, guidelines, broad/restrictive, interpretation of legislation
distinguished 259

treaties, interpretation (VCLT 31(1)) ([natural and] ordinary meaning), ‘damage
to the ship or its equipment’ 261-2

treaties, interpretation (VCLT 31(2)) (context), preamble 293, 296-7
Awas Tingni Community

ACHR rights and 187: see also Awas Tingni Community, property rights
(ACHR 21)

restrictions on interpretation and (ACHR 29) 188, 192-3, 194
definition 83, 159
equality before the law, right to 172
land ownership system 83, 160-1, 187-95

estoppel 174
intergenerational responsibility and 204-9

language 83
leadership structure 83
organization 159
population numbers 160
RAAN, organization 159

Awas Tingni Community, law relating to
Agrarian Reform Law, Amendment (Law No 14) 1986 174, 181, 189
Autonomy Statute of the Regions of the Atlantic Coast of Nicaragua (Law No 28)

1987 159, 187
Art. 36 (‘communal property’) 193
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INDEX 757

Community Property Regime of the Indigenous Communities of the Atlantic
Coast and BOSAWAS, Organic Law regulating (Law No 445) 2003
243-50

1998 draft 90, 104, 171
Constitution (Nicaragua) and 187

Art. 5 (indigenous peoples’ rights) 179, 193-4, 207, 212
Art. 89 (Communities of the Atlantic Coast: rights) 83, 179-80
Art. 180 (respect for historical and cultural traditions, languages, religions and

customs) 180
Art. 180 (Communities of the Atlantic Coast) 83, 180
Art. 181 (Communities of the Atlantic Coast: autonomous regime) 87, 172,

188
National Commission for the Demarcation of the Lands of the Indigenous

Communities of the Atlantic Coast, Decree No 16-96 of 23 August 1996
89, 104, 180-1

Statute on Autonomy of the Regions of the Atlantic Coast of Nicaragua (Law
No 28) 1987

Art. 4 (guarantee of effective exercise of Constitutional rights) 180
Art. 9 (property rights) 180
Art. 11(4) 83

Awas Tingni Community–Nicaragua, IAComHR proceedings (1995-8) 85-90,
99-105

friendly settlement procedure 86
failure 86

recommendations
demarcation and delimitation of indigenous land 89, 103
discussions for an agreement between State and Awas Tingni Community 89,

90, 103, 104
suspension of permits, licences and concessions causing alleged ACHR breaches

as provisional measure 16-17, 86, 87-8, 89, 90, 100, 101-2, 103, 104
Report No 27/98 88-90, 95, 97, 103-5, 172
submission of application to IACtHR 91-2

Awas Tingni Community, property rights (ACHR 21) 186-95
ACHR judgment

Compliance Order I 232-9
Compliance Order II 239-54

breach: see also evidence of non-compliance below
finding of 188, 202

as community right 187, 193-4, 213-15
Forest Management Agreement (1994) and 162
overlapping community claims 161

costs and expenses of IACtHR and municipal court proceedings 201-2, 203-4
customary international law and 187
customary law basis 187, 193
delimitation and demarcation in accordance with customary practices

IACtHR judgment 199-200, 203
Indigenous Communal Property Law (draft) (1998) 90, 104
National Demarcation Commission (Decree No 16-96 of 23 August 1996) 89,

104, 180-1, 187-8
State’s failure 88, 173, 186-95
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758 INDEX

Awas Tingni Community, property rights (ACHR 21) (cont.)
absence of effective procedure 181-2, 187-8, 193
complexity, relevance 188, 189, 190
norms, existence of 179-81, 191

State’s obligation 88, 89, 103, 193-4, 203
effective remedy (ACHR 25), failure to provide 89, 103, 171-86, 215-16

denial of access to legal remedy 171-2
non-compliance with amparo decision (ACHR 25(2)(c)) 172
time-barring, inappropriate resort to 172

evidence of non-compliance 114-55
CACRC Report on land tenure (1998) 182
documentary 114-19
failure to respect traditional land tenure 173
oral and expert 119-55

logging concessions (SOLCARSA)
administrative challenge 84, 164, 183
as breach of ACHR 21 188
challenge to in Nicaraguan courts 84-5, 100-3, 164-71, 183-6

alleged pressure by Nicaraguan authorities to give up claim 108
conclusion 162-4
failure to consult 89, 103
legal authority, absence 188
‘national lands’, limitation to 190
suspension (May 1988) 90

non-discrimination principle (ACHR 1(1)) and 187
provisional measures (ACHR 63(2)/ROP 25) 217-31: see also provisional measures

(IACtHR) (ACHR 63(2)/ROP 25)
compliance with 229-31

remedies (ACHR 63(1)) (compensation)
material damage, Commission’s failure to prove 200
for moral injury 200-1, 203, 216

remedies (ACHR 63(1)) (other than compensation)
demarcation and delimitation of indigenous land 86, 87-8, 89, 90, 193-4,

199-200, 203
compliance 243-5

judgment as 200
remedies (municipal law) for breach

demarcation and delimitation order 89, 103
suspension of logging concessions 172

restrictions on interpretation and (ACHR 29) and 188, 192-3, 194
title to

continuity of presence, need for 187, 188, 189
failure to protest at claim and (estoppel) 193
Forest Management Contract (1992) and 162, 191
‘national lands’ 190
possession, sufficiency 193-4
‘precariousness’ of possession and 190
proportionality of claim and 190
title deeds, absence 170, 173-7, 193-4

unreasonable delay and 172, 174-7, 185
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INDEX 759

Bosnia and Herzegovina
citizenship

dependence on citizenship of entity 367
proceedings relating to, whether civil right (ECHR 6(1)) 365,

386-7
review in case of naturalization between 6 April 1992 and entry into force of

[1995] Constitution 373-4
revocation

effect, critical date 367-8
pre-emptive action 373-4
review/appeal, right of 325, 367-9, 373-4, 412

deportation/expulsion of alien: see also law of, Immigration and Asylum Law 1999
below

death penalty and 392-3, 414-22
review/appeal, suspension of deportation/expulsion pending decision 328-9,

367, 370-6
to country where risk of torture or other inhuman punishment 389-93

extradition, legislation relevant to 324-32
extradition, procedure

‘handing over’ not meeting procedural requirements 381-2
placing under supervision of a foreign State and 394

law of
Citizenship Law 1999

Art. 1 325-6
Art. 23 (withdrawal of citizenship) 325
Art. 24(1) (release, renunciation or withdrawal of citizenship) 325
Art. 30(2) (responsibility for decisions relating to citizenship) 325
Art. 31(1) (approval of Article 30 decisions) 325
Art. 31(2) (date of effectiveness of Article 30 decisions) 325
Art. 40(1) (review commission) 325, 373
Art. 41(review of citizenship) 325-6, 373-4
Art. 43 (responsibility for citizenship, application of international and

inter-Entity criminal law and international and inter-Entity
communications) 330

text (extracts) 324-6
Council of Ministers and Ministries of Bosnia and Herzegovina Law 2000

Art. 39 (responsibility for human rights and rights of refugees, immigration
and asylum) 330

text (extracts) 330
Immigration and Asylum Law 1999

Art. 27(b) (refusal of entry) 327-8, 412
Art. 29(a) (expulsion following expiry or revocation of residence permit) 328,

375
Art. 29(b) (expulsion following conviction of criminal offence and

imprisonment of more than four years) 328, 375
Art. 30(c) (revocation of residence permit/visa in case of threat to public

order and security) 328
Art. 34 (non-refoulement) 328, 389-90, 409
Art. 35 (decisions on refusal of entry: responsibility for) 328
Art. 35(1) (refusal of entry at the border) 328
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760 INDEX

Bosnia and Herzegovina (cont.)
Art. 35(2) (refusal of entry after arrival in territory) 328
Art. 36 (decisions on expulsion: responsibility for) 328
Art. 37 (appeal against refusal of entry at the border) 328
Art. 38 (appeal against refusal of entry after arrival in territory) 328-9, 363,

370-6
Art. 53 (appeals panel) 329
text (extracts) 327-9

law of (Federation)
Administrative Disputes Law 1998, Art. 19 327, 367, 427-8

exhaustion of domestic remedies and 427-8
suspension of citizenship decisions and 367

Administrative Procedures Law 1999
Art. 139(1) (expedite procedure) 329
Art. 139(4) (expedite procedure: urgent measures in public interest on basis

of established or probable facts) 329
Art. 227(1) (appeal) 329
Art. 227(4) (appeal: time-limits) 329
Art. 228(1) (suspension of implementation during period available for

appeal) 329
Art. 228(2) (suspension of implementation: exemption in case of urgency)

329, 370-1
extracts 329

Citizenship Law 2001
Art. 1 (applicable law) 326
Art. 24(1) (deprivation for fraud, false information or hiding of relevant fact)

326
Art. 26 (renunciation, withdrawal or deprivation of citizenship) 326
Art. 28(3) (responsibility for decisions relating to grant, revocation or

renunciation of citizenship) 326
Art. 33 (approval and coming into effect of decisions relating to citizenship)

327
text (extracts) 326-7

Criminal Code 1998
Art. 20 (attempted offence) 324, 376
Art. 168 (international terrorism) 324, 376
text (extracts) 324

Criminal Procedure Code 1998
Art. 506(1) (extradition in accordance with Law or international treaty) 330
Art. 507 (extradition of non-national: requirements) 330-1, 381-2
Art. 507(1)(10) (extradition to country where death penalty in force) 389-90,

393-4, 414-22
Art. 508(1) (extradition procedure: request by other State) 331
Art. 508(2) (extradition procedure: request through diplomatic channels)

331
Art. 508(3) (extradition procedure: required information and documents)

331
Art. 508(4) (extradition procedure: translation of material in foreign

language) 331
Art. 509(1) (handling of petition for extradition) 331
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INDEX 761

Art. 509(2) (handling of petition for extradition when residence of alien not
known) 331

Art. 510 (extradition: provisional arrest) 331-2
text (extracts) 330-2

law of entity and Republic, relationship
lack of harmonization 367-9
primacy

later law 368
law of the Republic 368

liberty and security of person, right to (ECHR 5)
arrest or detention with view to deportation or extradition 380-2
detention on reasonable suspicion of offence (ECHR 5(1)(c)) 376-80, 411

presumption of innocence (ECHR 6(2)) 386-7, 411, 423-5
SFOR, composition 314
State responsibility for, breach of ECHR Protocol VII, Art. 1 (expulsion of alien:

procedural safeguards) 372, 384
Bosnia and Herzegovina Human Rights Chamber (Dayton HRA)

admissibility (HRA VIII(2))
applicant’s choice of respondent, relevance 260-6, 360-1
exhaustion of local remedies (HRA VIII(2)) 362-3, 427-8
Federation of Bosnia and Herzegovina and 364
petition manifestly ill-founded or an abuse of right (HRA VIII(2)(c)) 364-5
prompt hearing (ECHR 5(3)/ECHR 6(1)), alleged violation 364-5
respondent

applicant’s choice, relevance, Zahirovic 361
uncertainty about responsibility, relevance 361-2

six-month rule 363-4
amicus curiae briefs 316, 317, 354-60
applicability ‘within their jurisdiction’ (HRA I)

ECHR 1 compared 388-9
expulsion cases 388-9, 410-11
‘shall secure’ 388-9

decisions
monitoring of compliance 413
requirements (HRA XI) 366

terrorism, obligation to cooperate in international fight in rights under HRA,
primacy 391

Canada, Charter of Rights and Freedoms, extraterritorial application, Cook 520-1
CEDAW (1979)

compliance/implementation
advancement of women (CEDAW 3) 272-3, 295
discretion as to means 272-3, 300
equality principle (CEDAW 3) 294-5
implementing legislation 269-78, 293-306

‘discrimination against women’ 270-6, 293-306
marital status, relevance 274-5, 284-306
scope (Preamble) 296-7
transsexualism, right to alteration of birth certificate and 267-308
travaux préparatoires 272, 297-8
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762 INDEX

child custody, wrongful removal of child (CAICA 3) 541-2
appeal against decision relating to

appeal against facts 548-9, 557-61
new evidence, admissibility 549, 561
time limits 547-8, 563-5

jurisprudence
A (A Minor) (Abduction) 553, 555
C (Abduction: grave risk of psychological harm) 544, 545-6, 553-5
C v. C (Abduction: rights of custody) 550-1, 553
DP v. Commonwealth Central Authority 553, 555
F (A Minor) (Abduction: custody rights abroad) 354
Friedrich v. Friedrich 551, 554-5, 557
H (Minors) (Sexual abuse: standard of proof ) 556
Silverman 571
TB v. JB (Abduction: grave risk of harm) 545, 551-2, 557
Thomson v. Thomson 551, 553

prompt return rule (CAICA 1(a)) 549-50
return in case of risk of psychological or physical harm (CAICA 13(b)) 542-3,

550-71
clear and compelling evidence, need for 544, 545-7
‘grave risk’ requirement/standard of proof 552-6
mother’s psychological condition, relevance 550-1, 561-2, 568-70
‘or otherwise place the child in an intolerable situation’ 552-3, 570-1
security situation in Israel and 551-2, 557-61, 565-8

Chorzów Factory principle of reparation for wrong (restitutio in integrum),
breach of treaty (ACHR) 54-5

citizenship
of Bosnia and Herzegovina: see Bosnia and Herzegovina
as municipal law concept 472-3, 525-6
nationality, relationship with 472-3

civil rights and obligations (ECHR 6(1)), classification as, citizenship proceedings
365, 386-7

claims settlement agreements, executive’s right to conclude 718-19
communal interest/ownership (native/aboriginal/indigenous property

rights)
ACHR 21 187, 192-4, 213-15
Awas Tingni Community 187, 192-4, 213-15
intergenerational 204-9

compliance: see Inter-American Court of Human Rights (IACtHR), judgment,
compliance/implementation obligation (ACHR 68(1))

constitution (State), extraterritorial effect 464, 465-6, 471-2, 473, 486, 494
constitution (State), interpretation

aids, human rights treaties 497-8, 499-502
guidelines

human rights as underlying consideration 523-5
text as a whole 497-8

consular access (VCCR 36)
individual’s right, whether 697, 737
laws and regulations of receiving State, exercise in conformity with

(VCCR 36(2))
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INDEX 763

procedural default rule and 697
Breard 697, 708

legal representation, right to provide if asked (VCCR 36(1)(c)) 696-7
notification of detention (VCCR 36(1)(b)), breach, Avena, compliance with

judgment 698
consular functions (VCCR 5), protection of interests of sending State and its

nationals, non-nationals, exclusion 658-9, 663-4
Council of Europe (CoE)

Guantanamo Bay detainees (Resolution 1433 (2005)) 636-7
Resolutions, 1433 (2005) (Guantanamo detainees) 636-7

Council of Europe Guidelines on Human Rights and the Fight Against
Terrorism (2002) 426

text 334-6
customary international law and municipal law, relationship, customary

international law ‘as part of ’ municipal law 461, 497

death penalty (ECHR Protocol VI), extradition: see extradition in case of death
penalty (ECHR Protocol VI)

death penalty, jurisprudence, Makwanyane 482
death penalty (municipal law/general)

abolition, under municipal law 481-3
applicable law, law of State having jurisdiction 482-3
international law norms and 482
judicial assistance, obligation to seek assurances in respect of and 531-2
procedural fairness/due process 397
State’s right to make representations on behalf of national against imposition by

another State, timeliness 482-3, 536-7
State’s right to make representations on behalf of national by another State

481-3
UNESCO Resolution 1984/50 on Safeguards guaranteeing protection of rights of

those facing death penalty 397
death penalty (pardon/commutation/prerogative of mercy) (municipal

law/general), judicial review/justiciability, Avena 743-5
death penalty and the right to life (municipal law/general), diplomatic protection,

right to/duty of State to provide 512-14
deportation/expulsion of alien, definitions, applicability of ‘expulsion’ provisions

to ‘deportation’ 366
deportation/expulsion of alien (ECHR considerations)

burden of proof 392
torture or inhuman or degrading treatment (ECHR 3), Guantanamo Bay

detainees and 401-3, 412, 425-7
deportation/expulsion of alien (ECHR Protocol IV, Art. 4)

deportation, applicability to 366
procedural safeguards: see deportation/expulsion of alien, procedural safeguards

(ECHR Protocol VII, Art. 1)
deportation/expulsion of alien, grounds, criminal offence, attracting 4-year prison

sentence 328, 375
deportation/expulsion of alien, judicial review/appeal/responsibility for,

suspension of deportation/expulsion pending decision 328-9, 367,
370-6
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764 INDEX

deportation/expulsion of alien, procedural safeguards (ECHR Protocol VII,
Art. 1) 366, 367, 369-76, 410-11

‘in accordance with law’ requirement 369-72, 374-6
failure to comply with provisional measures order 371-2
failure to deliver decision to expellee 371
failure to suspend execution of decision pending appeal 375-6
misstatement of the relevant law 371
right of appeal and 371

object and purpose 369
deportation/expulsion of alien, procedure/requirements, ‘in accordance with the

law’: see deportation/expulsion of alien, procedural safeguards (ECHR
Protocol VII, Art. 1), ‘in accordance with the law’ requirement

deportation/expulsion of alien, relevant factors
entry/entry visa, refusal 370
nationality, deprivation as prelude to 372-4

deportation/expulsion of alien to
country where risk of ECHR violation 389-90
country where risk of torture 389-90

deportation/expulsion of national, prohibition (ECHR Protocol IV, Art. 3)
372-4

deportation or refusal of entry, applicability to 366-7
deprivation of nationality

exclusion of reference to 372-3
as violation of ECHR obligation not to destroy or limit Convention rights

(ECHR 17) 372-4
detainees, rights (ICCPR 10), humane treatment and respect for inherent dignity

(ICCPR 10(1)), diplomatic protection, right to/State’s duty to provide and
500-1, 535

dignity (Head of State): see Head of State, inviolability of person (VCDR)
(including right to respect and protection of dignity)

diplomatic agent, Head of State as 599-600
diplomatic privileges and immunities, entitlement, Head of State: see Head of

State, diplomatic privileges and immunities, entitlement
diplomatic protection, alternatives/supporting measures

action under human rights treaties 499-502, 516
diplomatic protection as preferred method 502-4, 516
ILC Draft Articles on Diplomatic Protection (2000/2006) 463

diplomatic protection, concept and basis
customary international law 461-77, 496-7, 514-17
definition

ILC Draft Articles on Diplomatic Protection (2000/2006) 462, 496 n1, 515
publicists 463, 515

human right, whether 463
humanitarian representations on behalf of non-national distinguished 639
State responsibility to avoid acts and omissions harmful to aliens in their territory

515
diplomatic protection of

Guantanamo Bay detainees 626-88
refugees
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INDEX 765

ILC Draft Articles on Diplomatic Protection (2000/2006) (Art. 8) and 640,
677-9

RC 16 and 640
diplomatic protection, requirements

clear grounds for exercise 465
injury under international law 485-6, 494, 533-8

right of representation in matter falling short of violation of international law
515

risk of unfair trial and 488-90, 495, 510-12, 534-6
diplomatic protection, right to/duty of State to provide

appropriate level of assistance 490-4, 495
formal request to attend trial 511-12

discretion/margin of appreciation 488-90, 495
counterproductive effect, risk of 489-90, 495, 536, 641-5, 648-9
national security considerations and 644, 647-9

ex proprio motu obligation 474
as exercise of State’s own right 523-4

individual’s status in relation to 739
family life, respect for (ECHR 8) and 675-6
human rights/treaty violations and 461-77, 498-9, 500-1, 510-12, 516-17, 526-7
judicial review/justiciability 475-7, 494, 508-9, 627-9

decision as exercise of public power and 509, 527-9
legitimate expectation and 503, 655-6, 665-6
State’s responsibility for conduct of foreign relations and 682-5

jus cogens breaches and 463, 503-4
nationality, relevance 472-4, 494-5, 638-53

representations on behalf of non-national falling short of diplomatic protection
638-41

as right of citizenship 472-7, 489, 505-14, 522-7
torture as jus cogens norm and 670-2
under international law 522

ECHR (1950) (‘within their jurisdiction’ (ECHR 1)) 668-70
State practice 461-3, 496-7, 507-8

under municipal law 463-5, 475, 507-8, 519-27
diplomatic protection, right to/duty of State to provide, jurisprudence

Abbasi 475-6, 503, 509, 629, 654-7, 666
Barcelona Traction 461-2, 463, 497, 515-16
Hess 475, 489-90, 508-9, 528-9
Kaunda 672-4

double criminality, lack of clarity about charges and 533

ECOSOC (UN Economic and Social Council), Subcommission for the Prevention
of Discrimination and Protection of Minorities, Discrimination against
Indigenous Peoples, Draft Declaration on (1994) 211-12

environment, intergenerational rights, indigenous peoples’ communal approach to
property rights and 204-9

environment, criminal law and
EU Directive on the protection of the environment through criminal law of 13

March 2001 434, 439
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766 INDEX

environment, criminal law and (cont.)
EU Framework Decision on the protection of the environment through criminal

law of 27 January 2003 434, 439
immunity from jurisdiction of international organizations and 434,

439
equality before the law (municipal law/general), prosecution of other international

organizations for comparable offence 440
Equatorial Guinea

ACHR (1981), ratification 501
extradition arrangements with Zimbabwe 483-6
fair trial, alleged failure to observe 486-90, 510-12, 534-7
ICCPR (1966)

accession 501
ratification 535

estoppel
acts amounting to, failure to challenge, indigenous people’s claim to land

ownership 193
exhaustion of local remedies, timeliness of admissibility objection 95, 97
indigenous land tenure and 174

Euratom
Greenpeace proceedings for breach of Dutch Nuclear Energy Act 430-51
immunity from jurisdiction (Euratom 191/Merger 28(1))

activities of JRC and 433
criminal liability for damage to the environment and 434, 439, 443-5,

449-51
diplomatic status, relevance 433, 439
functional basis 433, 438-9

‘directly related to fulfilment of tasks’ test 435, 449-51
‘essential to fulfilment of tasks’ test 433, 434-5, 438-9, 449
practice in respect of other international organizations and 445-50

immunity of officials, applicability to Community/organization
445-6

TEC 240/Euratom 155 (preservation of national courts’ jurisdiction) and
443-5

text 441
UN Convention on the Privileges and Immunities of Specialized Agencies

distinguished 443-4
inviolability of premises 442-3
JRC (joint nuclear research facility) (Euratom 8(1)) 432-3, 436, 438

as delivery agency 433, 438-9
Euratom Treaty and Protocol on EC Privileges and Immunities (1965),

applicability 442
Privileges and Immunities of the European Communities, Protocol relating to

(1965) and, text (extracts) 432, 442
Euratom Treaty (1957), text (extracts) 431-2
Euratom–Netherlands Headquarters Agreement (Petten Joint Nuclear Research

Centre) (1961)
Dutch legislation, enforcement in accordance with Appendix III (HQA 16) 432-3,

438
summary of Annex III provisions 433
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INDEX 767

European Community (EC)
immunity from jurisdiction, rules applying to other international organizations

distinguished 443-4
Privileges and Immunities of the European Communities, Protocol relating to

(1965), UN Convention on the Privileges and Immunities of the
Specialized Agencies Convention (1947) distinguished 443-4

European Convention on Human Rights (1950) (ECHR), obligations, measures
to secure Convention rights (ECHR 1) 388-9

European Convention on Human Rights (1950) (ECHR), applicability
(ECHR 1)

jurisprudence
Abbasi 655, 667-8
Banković 389
Bertrand Russell Peace Foundation 668-70
Dobberstein 669
Soering 388-9

States not party 388-9
‘within their jurisdiction’

authorized agent of State abroad 383-4
‘shall secure’ (reconnaı̂tre) 388-9

European Convention on Human Rights (1950) (ECHR), interpretation,
phrases, ‘proportionate to the legitimate aim’, human rights cases 686-7

European Court of Justice (ECJ), jurisdiction, non-contractual liability cases
444

European Court of Justice (ECJ), Art. 177/234 reference, requirements, dispute
concerning rights and obligations 440

evidence (IACtHR)
admissibility 155-9

authenticity and 157
document presented during Commission proceedings 157-8
documents requested by Court 157

‘competent analysis’ rule 156, 158-9
Court’s discretion 156, 158-9
Court’s right to request 112-13, 155-6

compliance obligation 158
documentary evidence (ROP 44) 112-13, 114-19

admissibility 157
expert

failure to nominate in reply to application, effect 108-9
stance of witness, relevance 157

failure to list in reply to application, effect 108-9
media reports, press cuttings 157
municipal court practice distinguished 156
oral 119-55
procedure, formality, relevance 156
witnesses

failure to nominate in reply to application, effect 108-9
summons by Court under ROP 44(1) 109

exhaustion of local administrative or judicial remedies, waiver of requirement, as
general principle of international law 96
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768 INDEX

exhaustion of local administrative or judicial remedies (ACHR 46(1)(a)) 93-8
admissibility requirement

timeliness of objection 94-8
estoppel and 95, 97

waiver 95, 96-8
exhaustion of local administrative or judicial remedies (Dayton HRA VIII(2)(a))

362-3, 427
extra-judicial executions, obligation to define as crime 63, 66
extraditable offence, classification as

imprisonable offence, limitation to, minimum period of imprisonment 480
military assistance in relation to planned coup 477-82
place of offence, relevance, offence committed outside requested State 480

extradition in case of death penalty
assurances that death penalty will not be carried out, need for

State practice, Bosnia and Herzegovina 389-90, 414-22
State’s right/obligation to seek on behalf of national at risk of extradition by

another State to third State where death penalty is in operation
485-6

extradition in case of death penalty (ECHR Protocol VI)
assurances that death penalty will not be carried out, need for 393, 411
ECHR 2, primacy 392-3

extradition in case of death penalty, jurisprudence
Burns 482
Mohamed 468-72, 529-32

extradition, conditions in requesting State
fair trial, need for, extradition of national by another State to third country and

486-90, 534-6
human rights, respect for, burden of proof 392

extradition, procedure
applicable law, municipal law of requested State 478-81
‘handing over’ not meeting procedural requirements 381-2, 393-4
placing under supervision of a foreign State and 394

extradition, request for, responsibility for deciding on 477-8
extradition, requirements/relevant factors, precise designation/identification of

offence 480-1
extraterritorial effect of legislation

nationals abroad 468, 508
sovereignty, as intrusion on 466-8, 520-1
State organ abroad 468, 521-2

extraterritorial jurisdiction, treaties providing for, bilateral agreements 468 n31

fair trial, extradition and: see extradition, conditions in requesting State, fair trial,
need for

fair trial (ACHR 8)
admission of State responsibility for breach 24-7
amnesty laws and 22, 23-7, 28-9

fair trial (customary international law), death penalty and 535
fair trial (ECHR 6)

Guantanamo Bay and 413-14, 425-7
military courts: see military courts
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INDEX 769

public hearing (ECHR 6(1)), justification for limitation of right, State immunity
considerations 579, 580-3, 584-6, 616-20

public pronouncement of judgment (ECHR 6(1)), absence, justification, State
immunity considerations 617-18

fair trial, right to (ACHPR 7), diplomatic protection, right to/State’s duty to
provide and 500, 534

family life, respect for (ECHR 8), diplomatic protection, right to/duty of State to
provide and 675-6

federal State: see also Bosnia and Herzegovina
legislative powers, concurrent, conflicting legislation 367-9
State responsibility, Bosnia and Herzegovina 372, 384
treaties, application and enforcement (VCLT 28-30), responsibility for,

constituent State by agreement 258
force majeure, judicial participation in judgment and 2 n2, 7 n1
forcible abduction/unlawful arrest, jurisprudence, Mohamed 468-72
forcible abduction/unlawful arrest, jurisdiction, effect on, voluntary presence in

country of arrest and 468-72
foreign judgment, recognition/enforcement, judgments of the ICJ distinguished

710
France

freedom of expression (ECHR 10), dignity of Head of State and 619-20
Head of State, inviolability of person (VCDR) (including right to respect and

protection of dignity), freedom of expression (ECHR 10(1)) and 619-20
freedom of expression (ACHR 13), ACHR 8 and 25 as alternatives to 39
freedom of expression (ECHR 10), dignity of Head of State and 606, 619-20

general principles of international law, exhaustion of local administrative or
judicial remedies, waiver of right 96

Germany, Federal Republic (FRG), diplomatic protection, right to/duty of State to
provide, discretion/margin of appreciation, Hess 475, 489-90, 528-9

Guantanamo Bay Naval Base detainees
applicable law in case of trial 394-7, 414-22
death penalty and 394-7, 414-22
diplomatic protection and 626-88

representations on behalf of non-nationals distinguished 640-1
fair trial (ECHR 6) and 413-14, 425-7: see also Guantanamo Bay, US Military

Commission Order No 1 of 21 March 2002 (MC 1)
habeas corpus proceedings, Hamdan 679-81
ICRC visits 407
independent and impartial tribunal requirement 397-401
inhuman or degrading treatment (ECHR 3) 401-7, 412, 425-7
jurisdiction, Rasul 400
‘Lawfulness of detentions’ (CoE Resolution 1433 (2005)) 636-7
release to country of origin or third State

change of approach by US authorities 645-9
continued detention/control options 649-51
national security considerations 644, 647-9
right of return of non-nationals to UK 651-2, 685-6

torture, non-refoulement obligation (TC 3) and 405
treatment of detainees, evidence of 636-8
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770 INDEX

Guantanamo Bay Naval Base detainees (cont.)
Mandate Holders of Special Procedures of UNHRC, report of 15 February

2006 636, 638
résumé (Al Rawi) 636-8

Guantanamo Bay, US Military Commission Order No 1 of 21 March 2002
(MC 1)

defence counsel, right to choose (s 6(D)) 414
Detailed Defense Counsel (s 5(K)) 400
exclusive jurisdiction (s 7(b)(2)) 400

habeas corpus proceedings and 679-81
legal representation (s 4(C)) 400
military commission members, appointment (s 2) 399
military commission members, removal for good cause (s 4(A)(3)) 399
non-US nationals, restriction to (s 1) 400
Office of Chief Defence Counsel (s 4(C)) 400
‘protected information’ (s 6(D)(5)) 399-400, 414
public hearings (s 6(B)(3)) 399, 414
review of findings and penalty (s 6) 399
safeguards, possibility of exclusion 413-14
text 339-46

Guantanamo Bay, US Presidential Order of 13 November 2001 (Detention,
treatment and trial of certain non-citizens in the war against
terrorism)

‘laws of war’ (s 1(e)) 344-6, 395
military commission membership (s 4(b)) 398-9
non-US nationals, restriction to (s 2(a)) 398, 400
penalties . . . including life imprisonment or death (s 4(b)) 398, 416-21
rules of procedure and evidence (s 1(f )) 399, 414
text 336-9

habeas corpus, Guantanamo Bay detainees and 679-81
Head of State, diplomatic privileges and immunities, entitlement 599-600

presence within the jurisdiction, relevance 599
Head of State, immunity from jurisdiction

arrest and 572-3
customary international law 573

ratione personae 600-1
ratione personae 600-1

Head of State, immunity from jurisdiction, applicability
criminal proceedings 572-3
international crimes, grave crimes of universal jurisdiction 572-3

Head of State, immunity from jurisdiction, procedural aspects
determination of claim as matter of law 585
as preliminary issue 583, 584-5
public hearing of claim to immunity, acceptability 575-86

public interest considerations 583, 585, 617
right to public hearing (ECHR 6(1)) and 579, 580-3

Head of State, immunity from jurisdiction, theory/doctrine, functional
immunity, whether limited to 600-2
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INDEX 771

Head of State, inviolability of person (VCDR) (including right to respect and
protection of dignity)

attack on dignity, acts amounting to 612-13
freedom of expression (including ECHR 10(1)) and 606, 619-20

‘dignity’ 603-13
Oppenheim (International Law), comparison between different editions 603-4
State practice (Parry/Whiteman) 605-6
Watts (Hague Lectures (1994)) 604-5

identity, right to protection of 584, 614-22
anonymity order in relation to third party proceedings and 616-23
reasons, judicial obligation to give and 620-1

jurisprudence
Boos v. Berry 610
Cristina 603
Harb v. King Fahd 606-7
I˚ Congreso Del Partido 603
JAM 619-20
Magno 608-9
The Parlement Belge 603
Roques 609
Schooner Exchange 603
Wei Ye v. Jiang Zemin 607-8
Wright v. McQualter 609

public hearing of claim to immunity and 575-86
‘the receiving State shall take all appropriate steps to prevent any attack’ 600,

608-13
customary international law 612-13
Denza (Diplomatic Law) 609-11
Eagleton (International Government) 611-12
immunity claim and complaint of failure to take steps distinguished 615,

618-19, 621
State practice (Parry/Whiteman) 611-12
Watts (Hague Lectures (1994)) 611

headquarters agreements: see Euratom–Netherlands Headquarters Agreement
(Petten Joint Nuclear Research Centre) (1961)

human rights
breach, individual’s responsibility 32-7
State’s obligation to ensure protection, obligation to prosecute and punish 40-1

human rights treaties
customary international law obligations relating to 47
implementation obligations: see also American Convention on Human Rights

(1969) (ACHR), implementation (ACHR 2)
customary international law 47

interpretation, fullest protection of rights principle 209-10
Human Rights, Vienna Declaration and Programme of Action (1993) 29

ICJ, compulsory jurisdiction (Optional Clause) (ICJ 36(2))
treaty character 710-11, 724-6
withdrawal of consent, USA 695-6
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772 INDEX

ICJ, judgment, binding force (ICJ 59)
in municipal courts 693-751
State practice 707

ICJ, judgment, compliance obligation (UNC 94) (including
enforcement/implementation) 696

enforcement of foreign judgments distinguished 710
Executive’s authority to implement 712-18, 722
failure to comply

political costs of 722-3, 745
recourse to the Security Council (UNC 94(2)) 702-3, 736

as political dispute 703
judgment as treaty obligation 698-9
jurisprudence

Avena 698-751
Comegys v. Vasse 709
La Abra Silver Mining 709 n11
Sanchez-Llamas 694, 695, 697 n1, 700 n4, 702, 704, 705, 707-8, 709-10, 712,

719, 737-8, 739-40
municipal law procedural rules, applicability 708-9, 739-40
self-executing, whether 698-751

limitation of ICJ jurisdiction to States (ICJ 34(1)) 704
possibility of non-compliance and 702-3, 736-7
‘undertakes to comply’ 695-6, 701-2, 720-3, 725-6, 734, 735-6

VCCR Optional Protocol and 701
indigenous people: see also Awas Tingni Community

equality before the law (municipal law/general) 172
IAComHR/IACtHR action relating to, American Declaration on the Rights of

Indigenous Peoples (1997): see Indigenous Peoples, American Declaration
on the Rights of (1997) (1995 draft)

IAComHR/IACtHR, jurisprudence
Aloeboetoe 207
Bámaca Velásquez 207

identity, dignity and social and cultural values, Constitutional provision for
207

indigenous people, land rights
equality before the law and 172
intergenerational responsibility and 204-9

Indigenous Peoples, American Declaration on the Rights of (1997) (1995 draft),
lands, territories and resources (Art. XVIII) 212

Indigenous Peoples, UNESCO Draft Declaration on Discrimination against
(1994) 211-12

Indigenous and Tribal Peoples in Independent Countries, ILO Convention No
169 (1989)

cultural and spiritual values, relationship with land (Art. 13) 211
land ownership (Art. 14.1) 211

individual in international law
diplomatic protection and 472-3, 506
human rights law 33-7

inhuman or degrading treatment (ACHPR 5), diplomatic protection, right
to/State’s duty to provide and 500, 534
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INDEX 773

inhuman or degrading treatment (ACHR 5), admission of State responsibility for
22

inhuman or degrading treatment (ECHR 3)
detention/imprisonment as

conditions of detention per se 402-3
dangerous prisoners, special considerations 405
Guantanamo Bay 401-3, 412, 425-7

extradition or expulsion to country where risk of 403-4
of family members in case of failure to undertake diplomatic protection 634-6, 675
jurisprudence

Orhan 674-5
Pretty 674, 675

threshold 674, 675
inhuman or degrading treatment (ICCPR 7), diplomatic protection, right

to/State’s duty to provide and 500-1, 534
Inter-American Commission on Human Rights (IAComHR)

budgetary difficulties 107
indigenous peoples and: see indigenous people, IAComHR/IACtHR action

relating to
provisional measures: see provisional measures (Inter-American Commission on

Human Rights (IAComHR))
Inter-American Commission on Human Rights (IAComHR), admissibility

(ACHR 46-7)
declaration of inadmissibility, need for 98

clarification of Regulation 41, desirability 98
Inter-American Commission on Human Rights (IAComHR), functions

(ACHR 41), verification of parties’ agreement on reparation 51-3,
69

Inter-American Commission on Human Rights (IAComHR), procedure
(ACHR 49-51), friendly settlement procedure, offer by Peru (Barrios Altos
case) 17-18

Inter-American Commission on Human Rights (IAComHR), Regulations
(1960/1980)

41 (declaration of inadmissibility), lack of precision 98
Inter-American Court of Human Rights (IACtHR): see also American Convention

on Human Rights (1969) (ACHR)
acquiescence in claims/admission of responsibility 18-23, 25-7, 37-9
amicus curiae 43, 106, 107, 109, 110
evidence: see evidence (IACtHR)
judge ad hoc, appointment 105
judges, non-participation in judgment for reasons of force majeure 2 n2, 7 n1
special commissions (ROP 6(2)), compliance monitoring 239-54

Inter-American Court of Human Rights (IACtHR), costs and expenses
(ROC 55(1))

appropriateness of challenge to application and 216
currency of payment 201
equitable basis 201, 203-4
interest 201-2
proceedings in domestic courts 201, 203-4
tax exemption 201
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774 INDEX

Inter-American Court of Human Rights (IACtHR), judgment
compliance/implementation obligation (ACHR 68(1)) 241-2

Awas Tingni Community (Compliance Order I) 232-9
Awas Tingni Community (Compliance Order II) 239-54
oversight/monitoring by Court 202, 204, 231, 239-54: see also Inter-American

Court of Human Rights (IACtHR), jurisdiction/role, monitoring of
compliance with agreement between parties on reparations

as inherent responsibility 241
new facts (ROP 23) 253

report on measures taken 223, 224-51
special commission (ROP 6(2)) 239-54
withdrawal of acceptance of compulsory jurisdiction and 17

final and binding nature (ACHR 67)
compliance obligation and 242
interpretation of judgment 42: see also interpretation (ACHR 67) below

general applicability 45-8, 71-2
interpretation (ACHR 67) 45-8

composition of court/non-participation in judgment on merits and (ROP
58(3)) 2 n2, 42

disagreement as to meaning or scope, need for 44
finality of judgment and 42
procedure (ROP 58) 42-3
time limits for request 44

publication and dissemination 63, 66
Inter-American Court of Human Rights (IACtHR), jurisdiction/role

Commission’s failure to give reasons and 195
compétence de la compétence 27-8, 38-9
compulsory jurisdiction, declaration of acceptance (ACHR 62)

Nicaragua 41, 75 n3, 92, 100, 229
Peru 3 n4, 16-17
withdrawal, allowability 16-17

compliance obligation (IACtHR 68(1)) and 17
pacta sunt servanda and 17

examination of issues not covered by Commission (iura novit curia) 195
monitoring of compliance with agreement between parties on reparations 64,

66
proprio motu examination of legal consequences of acts admitted to be in breach of

ACHR 27-8, 38
‘responsibility to protect human rights’ (ROP 54) 38

Inter-American Court of Human Rights (IACtHR), procedural matters
formalities, relevance 68
place of hearings 110

Inter-American Court of Human Rights (IACtHR), Rules of Procedure
(pre-2001)

25 (provisional measures) 217-31
32 7
33 15
34 15
43 155-6
44 112-13, 155-6, 157
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INDEX 775

44(1) 109, 110
52(2) (allanamiento) 18-23, 25-9, 37-9
54 38
56(2) [57(2)] (verification of agreement on reparations) 68
58 (interpretation of judgment) 42-3
58(3) (composition of court) 42

Inter-American Court of Human Rights (IACtHR), Rules of Procedure (2001)
6(2) (special commissions) 241 n2
23 (participation of alleged victims) 253

intergenerational rights, indigenous people and 204-9
international law, breach

domestic difficulties as defence 40
municipal law as defence 29-30

International Law Commission (ILC), Draft Articles on Diplomatic Protection
(2000)

‘diplomatic protection’, definition and scope 462-3, 496 n1
drafting history 462
jus cogens breaches and 463, 503-4
refugees (Art. 8) 640, 677-9
status of Draft Articles 677-8

international organizations, immunity from jurisdiction
functional basis

customary international law 446-7
State practice 445-50

immunity of officials, applicability to Community/organization 445-6
international organizations, inviolability of premises: see Euratom, inviolability of

premises

judicial assistance
assurances in respect of death penalty and 531-2
obligation to cooperate in prevention of crime 494, 537
obligation to inform person under investigation, whether 470-1

judicial conscience, as source of international law 32-7
judicial protection/effective remedy (ACHR 25) 103, 171-86

absence as breach of the Convention 178-9
ACHR 1(1) (obligation to ensure respect for rights) and 26, 28-9, 185-6, 202
ACHR 2 (domestic legal effects) and 186
admission of State responsibility for breach 24-7
amnesty laws and 22, 23-4, 28-9
Awas Tingni Community and: see Awas Tingni Community, property rights

(ACHR 21), effective remedy (ACHR 25), failure to provide
denial of access to judicial remedy and 171-2
jurisprudence

Bámaca Velásquez 178, 179
Cantoral Benevides 179
Cesti Hurtado 179
Constitutional Court case 178, 179
Durand and Ugarte 179
Ivcher Bronstein 178-9
Judicial Guarantees in States of Emergency 178
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776 INDEX

judicial protection/effective remedy (ACHR 25) (cont.)
non-Convention rights, applicability to 178
requirements

admissibility, decision following proper consideration 171
compliance with amparo decision (ACHR 25(2)(c)) 172
effective procedure 179, 181-2
non-discrimination 173
reasons for decision 171
reparation 171

rule of law and 178
time-barring, improper resort to 172
unreasonable delay and 172, 174-7, 185

judicial review/justiciability (matters relating to foreign relations or prerogative
power)

diplomatic protection, right to/duty of State to provide: see diplomatic protection,
right to/duty of State to provide

discretionary nature 475
standard of review, irrationality/unreasonableness, diplomatic protection and

476-7
jus cogens/peremptory norm

diplomatic protection in case of breach 463, 503-4
life, right to 31
torture: see torture as, jus cogens/peremptory norm

legislation, interpretation, guidelines
consistency/inconsistency with related legislation 286-306
object and purpose, beneficial or remedial legislation and 270, 303-4

legislation, interpretation, presumption of, consistency with international law
464-5

legitimate expectation, diplomatic protection 503, 655-6
liberty and security of person, right to (ACHPR 6), diplomatic protection, right

to/State’s duty to provide 500
liberty and security of person, right to (ECHR 5), derogation in time of

emergency (ECHR 15), release of Guantanamo Bay detainees and 650
liberty and security of person, right to (ECHR 5), exceptions

‘lawful’, compliance with procedural requirements of domestic law 380-1
lawful arrest or detention for purpose of bringing before competent legal authority

on reasonable suspicion of offence (ECHR 5(1)(c)) 376-80
margin of appreciation 377-8
‘reasonable’ 378, 411

lawful arrest or detention to prevent unauthorized entry or with a view to
deportation/expulsion of alien (ECHR 5(1)(f )) 380-2

‘handing over’ other than by way of deportation or extradition 381-2, 423
jurisprudence, Bozano 382
as protection against arbitrariness 380, 382

‘lawful detention’
compliance with aim and essence of ECHR 5 and 380
reasons for detention, need for 381
security considerations 406, 423
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INDEX 777

liberty and security of person/freedom from arbitrary arrest (ICCPR 9),
diplomatic protection, right to/duty of State to provide and 534

life, right to (ACHR 4)
admission of State responsibility for breach 22
extra-judicial executions 22, 63, 66
jus cogens and 31

Lotus principle (‘what is not prohibited is allowed’) 466-7

margin of appreciation (ECHR)
balance of interests 686-8

individual/community as a whole, Sporrong 686
jurisprudence, Fox 377-8
terrorism charges and 377-8

marine pollution, oil discharge, burden of proof 258
marine pollution, treaties and other international instruments relating to

Convention for the Prevention of Pollution by Ships (MARPOL) (1973)
authentic texts 259
‘damage to the ship or its equipment’ 256-65
implementing legislation 256-65
object and purpose 262-4

Pollution of Sea by Oil, International Convention for the Prevention of (1954), as
aid to interpretation of MARPOL Convention (1973) 260-1

marriage, right of, same-sex marriages and 288-91
Martens Clause (customary international law: applicability in case of gaps),

public conscience and 35-7
Mayagna Awas Tingni Community: see Awas Tingni Community
military assistance, legality

extraditable offence, whether 478-81
Zimbabwe and 478-81

military courts (domestic), independent and impartial tribunal, whether,
Guantanamo Bay proceedings 397-401

national security defence, release of Guantanamo Bay detainees 644,
647-9

nationality, applicable law
in federal State 137-9
municipal law of country according, Hague Convention on Conflict of

Nationality Laws (1930) 526
nationality, loss or deprivation

appeal/judicial review, right of 367-9, 373-4, 409, 412
arbitrary deprivation, prohibition, constitutional protection 505, 507
ECHR Protocol IV, exclusion of reference to 372-4
effect, critical date 367-8

nationality, right to
ECHR (1950), absence from 372-3

Protocol IV, exclusion of reference to deprivation of nationality 372-3
UDHR 15(1) 373

nationals, protection of abroad: see diplomatic protection
naturalization, validity, presumption of 526
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778 INDEX

Netherlands
ECJ, Art. 177/234 reference, requirements, dispute concerning rights and

obligations 440
equality before the law, prosecution of other international organizations for

comparable offence 440
law of, Criminal Code, Art. 8 (immunity from jurisdiction) 438, 440

New South Wales
law of

Marine Pollution Act 1987 (NSW)
s 7 (interpretation in accordance with meaning in Convention) 258, 259,

260, 262
s 8(2)(b) (discharge caused by damage) 256, 257-65

Nicaragua
ACHR (1969), accession to 75 n3, 92, 100, 229, 241
amparo as effective remedy 171, 184-5
Awas Tingni people: see Awas Tingni Community
Constitution 1987: see also Awas Tingni Community, law relating to

Art. 5 (respect for human and indigenous peoples’ rights) 179
Art. 45 (amparo) 171
Art. 188 (amparo) 171

IACtHR, compulsory jurisdiction, acceptance (ACHR 62) 75 n3, 92, 100, 229,
241

law of, Amparo Law (Law No 49) 171, 184-5
non-discrimination obligation (ACHR 1)

equal protection of the law (ACHR 24) and 308-10
indigenous rights and 187

non-discrimination obligation (ECHR 14), nationality, diplomatic protection,
right to/duty of State to provide and 664-5

non-refoulement to country of origin or any other country where risk of torture
(TC 3)

substantial grounds for believing . . . danger of being subjected to torture/inhuman
treatment

Guantanamo Bay and 405-6
pattern of gross, flagrant or mass violations of human rights 405-6

pacta sunt servanda (VCLT 26)
compulsory jurisdiction, withdrawal from acceptance of (ACHR 62) 17
judicial decisions 242
provisional measures, compliance obligation and 229-30

Peru
ACHR (1969)

accession to 3 n4
breach, acquiescence in claims of 18-23, 25-7, 37-9
breach, compensation for 58-61, 64-5
breach, reparation other than compensation 41, 62-4, 65-6, 70-1
incompatible legislation, modification, non-application or annulment 24, 31,

45-8
amnesty, self-amnesty 23-4, 29-37, 39-41, 71-2
Amnesty Law 1995 (Law 26479)

adoption and entry into force 10
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INDEX 779

annulment of convictions 11
compatibility with American Convention on Human Rights (1969) (ACHR)

22-4, 26-7, 28-37, 39-41, 45-8
effect 10-11

Amnesty Law 1995 (Law 26492) (judicial review of amnesty) 11-12
compatibility with American Convention on Human Rights (1969) (ACHR)

22-4, 26-7, 28-37, 39-41, 45-8
Constitution 1993, unconstitutional laws, non-application 2 n3, 11
fair trial (ACHR 8)

admission of breach 24-7
amnesty laws and 22, 23-7, 28-9

human rights violations 18-72
IAComHR and, friendly settlement procedure (Barrios Altos case) 17-18
IACtHR, compulsory jurisdiction, acceptance and withdrawal (ACHR 62) 3 n4,

16-17
inhuman or degrading treatment (ACHR 5), admission of State responsibility for

22
judicial protection/effective remedy (ACHR 25)

admission of responsibility for breach 24-7
amnesty laws and 22, 23-7, 28-9

life, right to (ACHR 4)
admission of breach 22
extra-judicial executions 22, 63, 66

precedent in municipal courts, ICJ judgments (ICJ 59) 693-751
presumption of innocence (ECHR 6(2))

administrative or civil proceedings, applicability to 386-7, 411, 424-5
proceedings relating to compensation for wrongful detention 386-7

procedural fairness, death penalty and: see death penalty (municipal law/general);
death penalty (pardon/commutation/prerogative of mercy) (municipal
law/general)

prompt hearing (ECHR 5(3) and 6(1))
citizenship proceedings, applicability to 365
‘reasonable time’, 3 months 365

property: see also indigenous people, land rights
intergenerational responsibility and 204-9

property, definition/classification as
ACHR 21 and 192-4
indigenous communal property 192-4

property, right to (ACHR 21): see also Awas Tingni Community, property rights
(ACHR 21); indigenous people, land rights

compliance/implementation obligation (ACHR 1(1)) and 194
contentious nature of provision 192
English, French, Portuguese and Spanish texts compared, ACHR (1969)

186 n55
indigenous communal property 192-4

intergenerational responsibility and 204-9
‘property’/‘private property’ 192

travaux préparatoires 192, 212
restrictions on interpretation (ACHR 29) and, human rights treaties and (ACHR

29(b)) 188, 192-3, 194
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780 INDEX

provisional measures (human rights law), object and purpose 222, 230
provisional measures (IAComHR) (ROP 25) 86

prescribed/requested measures, suspension of permits, licences and concessions
causing alleged ACHR/ADRDM breaches 86, 87-8, 100, 101-2

provisional measures (IACtHR) (ACHR 63(2)/ROP 25) 217-31
‘at any stage of the proceedings’ (ROP 25(1)) 220-1
compliance obligation

pacta sunt servanda principle (VCLT 26) and 229-30
report on action taken, need for 223, 224-31

‘extreme gravity and urgency . . . to avoid irreparable damage’ 220, 222-3,
229

prescribed/requested measures
communication to third parties requesting suspension of logging activities

without consent of community 218
interim delimitation and demarcation 218
investigation and punishment 223
measures to avoid irreparable damage 217
measures to protect use and enjoyment of Awas Tingni Community land 223

participation by Community in planning and implementation of 223,
243-51

official communication relating to Court’s judgment 218
suspension of issue of new or supplementary deeds 218
suspension of logging by third parties 218
suspension of new settlement 218
technical inspection of territory under discussion 217

racial discrimination, prohibition
differential treatment, justification, nationality and 657-65
Roma Rights 660-3

refugees, access to courts (RC 16), diplomatic protection and 640
remedies for breach of treaty (ACHR 41) (Commission recommendations)

compliance
discussions for an agreement between State and affected community 89, 90,

103, 104
failure, complexity of situation, relevance 173
information to Commission on measures taken (60-day limit) 89-90

failure to meet 90, 104, 172
monitoring of: see Inter-American Court of Human Rights (IACtHR),

judgment, compliance/implementation obligation (ACHR 68(1))
demarcation and delimitation of indigenous land 86, 87-8, 89, 90
suspension of permits, licences and concessions causing alleged ACHR breaches as

provisional measure 86, 87-8, 89, 90
remedies for breach of treaty (ACHR 63(1)) (compensation)

agreement between the parties 25, 58-61, 64-5
advantages 67-8
Commission’s role 51-3, 69
compatibility with ACHR, need for 25, 27, 41, 54
Court approval, need for (ROP 52(2) [56(2)]) 25, 27, 67-72
differences relating to, resolution 64, 72
fairness requirement 68
formalities 51-3
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INDEX 781

monitoring of compliance 64, 66
time-limits 50, 54, 65, 67-8

good faith obligation to comply with treaty obligations and 61
interest on 61, 201-2
measure

‘prudent estimate’ 200-1
State’s economic position and 217

for moral injury 200-1, 203, 216
equity and 200, 203

payment
failure of beneficiaries to collect 61, 66, 202
symbolic advance 58-60
time-limits 60-1

tax exemption 61, 71, 201-2
remedies for breach of treaty (ACHR 63(1)) (entitlement) (‘injured party’)

as agreed by parties 55-8, 69
approval by Court 55-8
heirs, in case of death of beneficiaries 55
unfound beneficiaries 55, 58

remedies for breach of treaty (ACHR 63(1)) (obligation) 53, 67
admissibility of request, compliance within time-limits for filing, need for 196
applicable law

international law 69-71
municipal law 69

Chorzów Factory principle of reparation for wrong (restitutio in integrum) 54-5, 199
compliance

compensation for failure to comply, exclusion 252-3
report on measures taken (60-day limit) 204

as obligation of result 71
remedies for breach of treaty (ACHR 63(1)) (other than compensation)

agreement between the parties 62-4
NB: points covering both financial and non-financial reparation are covered at

remedies for breach of treaty (ACHR 63(1)) (compensation), agreement
between the parties

approval by Court 63-4
excluded remedies 41, 70-1

delimitation, demarcation and titling of indigenous community property in
conformity with customary law 193-4, 199-200, 203

avoidance of actions affecting existence, value or use of property in the area 194,
203

monitoring of compliance with (State–applicants mechanism) 243-5
extra-judicial executions, definition as crime 63, 66
good faith obligation to comply with treaty obligations and 63-4
judgment as 200, 203

compliance with 63, 65-6
legislation, modification, non-application or annulment 24, 31, 41, 186
memorial monument 63, 66
provision of educational facilities 62-3, 65
provision of health facilities 62, 65
public apology 63, 66
publication and dissemination of judgment 63, 66
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782 INDEX

remedies for breach of treaty (ACHR 63(1)) (cont.)
Statutory Limitations to War Crimes and Crimes against Humanity, Convention

on Non-applicability of (1968), signature and ratification 63, 66
suspension/amendment of legislation 63, 66

remedies for breach of treaty (Dayton HRA XI(1)(b)) 409-10
annulment of decision on refusal of entry 409, 412
citizenship, resolution of administrative dispute relating to revocation 409,

412
consular support 409-10, 412
death penalty, all possible steps to prevent execution 410
decision on appeal against expulsion 409
pecuniary compensation 410, 413

in absence of applicants 410, 413
protection of basic rights

diplomatic channels and 409-10, 412
legal representation and 410, 412

rule of law, judicial protection/effective remedy and 178

same-sex marriages 288-91
security services, obligation to act in conformity with Constitution and the law

including international law 538-9
self-amnesty 23-4, 29-37, 39-41, 71-2
sources of international law

judicial and arbitral decisions (ICJ Statute, Art. 38(1)(d))
ECtHR 33
IACtHR 33
ICTR 33
ICTY 33

judicial conscience 32-7
South Africa

amicus curiae brief 457
Bill of Rights (Constitution, Chapter 2), applicability

aliens in South Africa 465-6
extraterritorial applicability/right to diplomatic protection 464, 465-6, 471-2,

473, 486, 494, 506-9, 510, 519-27
natural and juristic persons abroad 468
State organs abroad 468, 521-2

Bill of Rights (Constitution, Chapter 2) by section
s 7(1) (Bill of Rights as cornerstone of democracy) 518
s 7(2) (obligation to respect, protect, promote and fulfil Bill of Rights),

extraterritorial applicability/right to diplomatic protection 464, 465-6,
473, 494, 498-9, 506-9, 518-19

s 8(1) (application to State organs) 468
s 8(2) (application to natural and juristic persons) 468
s 20 (non-deprivation of citizenship) 505, 507
s 33 (just administrative action) 509
s 35 (detainee rights) 486, 510

citizenship: see also nationality below
as municipal law concept 472-3, 525-6
nationality, relationship with 472-3, 525-6
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INDEX 783

Constitution 1996
Preamble, Constitution as supreme law 519
s 1 (founding values) 498-9, 517
s 3(2)(a) (citizens: equal entitlement to rights, privileges and benefits of

citizenship), diplomatic protection, right to and 472-7, 489, 505-14,
522-7

ss 7-59: see Bill of Rights (Constitution, Chapter 2), applicability and Bill of
Rights (Constitution, Chapter 2) by section above

s 199(5) (security services: obligation to act in accordance with the Constitution
and law including international law) 538-9

s 232 (customary international law as law in the Republic) 461, 497
s 233 (interpretation of law in consistency with international law) 464-5

Constitution, interpretation
aids, human rights treaties 497-8, 499-502
guidelines

human rights as underlying consideration 523-5
text as a whole 497-8

supremacy of Constitution 519
customary international law and municipal law, relationship, customary

international law ‘as part of ’ municipal law 461, 497
death penalty

applicable law, law of State having jurisdiction 482-3
constitutionality 481-3
judicial assistance, obligation to seek assurances in respect of and 531-2
State’s right to make representations on behalf of national against imposition by

another State 481-3
timeliness 482-3, 536-7

death penalty, jurisprudence, Makwanyane 482
death penalty and the right to life, diplomatic protection, right to/duty of State to

provide 512-14
diplomatic protection, alternatives/supporting measures

action under human rights treaties 499-502
diplomatic protection as preferred method 502-4, 516

diplomatic protection, concept and basis
customary international law 461-77, 496-7, 514-17
State responsibility to avoid acts and omissions harmful to aliens in their

territory 515
diplomatic protection, requirements

clear grounds for exercise 465
injury under international law 485-6, 494, 533-8

right of representation in matter falling short of violation of international law
515

risk of unfair trial and 488-90, 495, 510-12, 534-6
diplomatic protection, right to/duty of State to provide

appropriate level of assistance 490-4, 495
formal request to attend trial 511-12

discretion/margin of appreciation 488-90, 495
counterproductive effect, risk of 489-90, 495, 536

ex proprio motu obligation 474
as exercise of State’s own right 523-4
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784 INDEX

South Africa (cont.)
human rights/treaty violations and 461-77, 498-9, 500-1, 510-12, 516-17,

526-7
judicial review/justiciability 475-7, 494, 508-9

decision as exercise of public power and 509, 527-9
jus cogens breaches and 463, 503-4
nationality, relevance 472-4, 494-5

as right of citizenship 472-7, 489, 505-14, 522-7
State practice 461-3, 496-7, 507-8
under customary international law 461-3, 496-7, 514-17
under municipal law 463-5, 475, 507-8: see also Bill of Rights (Constitution,

Chapter 2), applicability, extraterritorial applicability/right to diplomatic
protection above

diplomatic protection, right to/duty of State to provide, jurisprudence
Abbasi 475-6, 503, 509
Barcelona Traction 414-16, 461-2, 463, 497
Hess 475, 489-90, 508-9, 528-9

double criminality, lack of clarity about charges and 533
extraditable offence, classification as, military assistance in relation to planned

coup 477-82
Extradition Act 77 of 1996, s 14 (double criminality) 533
extradition in case of death penalty, assurances that death penalty will not be

carried out, need for, State’s right/obligation to seek on behalf of national
at risk of extradition by another State to third State where death penalty is
in operation 485-6

extradition in case of death penalty, jurisprudence
Burns 482
Mohamed 468-72, 529-32

extradition, conditions in requesting State, fair trial, need for, extradition of
national by another State to third country and 486-90, 495, 534-6

extradition, procedure, applicable law, municipal law of requested State 478-81
extradition, request for, responsibility for deciding on 477-8
extraterritorial effect of legislation

nationals abroad 468, 508
sovereignty, as intrusion on 466-8, 520-1

forcible abduction/unlawful arrest
South African jurisprudence, Mohamed 468-72
voluntary presence in country of arrest and 468-72

fundamental rights (constitutional provisions) and 498-9
diplomatic protection, right to/duty of State to provide and 498-9

human rights treaties, accession to 501, 519
individual in international law, diplomatic protection and 472-3, 506
judicial assistance

assurances in respect of death penalty and 531-2
Equatorial Guinea–South Africa Cooperation on Defence and Security

Agreement 480
obligation to cooperate in prevention of crime 494, 537
obligation to inform person under investigation, whether 470-1

judicial review/justiciability (matters relating to foreign relations or prerogative
power), standard of review, irrationality/unreasonableness, diplomatic
protection and 476-7
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INDEX 785

jus cogens/peremptory norm, diplomatic protection in case of breach 463,
503-4

law of
Promotion of Administrative Justice Act 2000 478
Regulation of Foreign Military Assistance Act 1998 478
South African Citizenship Act 1995 472-3

legislation, interpretation, guidelines, consistency with international law 464-5
legislation, interpretation, phrases, ‘equally entitled’ 524-5
military assistance, legality

extraditable offence, whether 478-81
‘foreign military assistance’, definition/classification as 478, 479-80

nationality, loss or deprivation, constitutional protection against 505, 507
naturalization, validity, presumption of 526
security services, obligation to act in conformity with Constitution and the law

including international law 538-9
sovereignty, extraterritorial effect of legislation and 466-8, 520-1
State responsibility for acts and omissions of, State organ, abroad 468

sovereignty, extraterritorial effect of legislation and 466-8, 520-1
State practice in relation to, judicial conscience 34
State responsibility for

expulsion of alien in breach of legal requirements 372, 384
human rights violations 31-2
legislation 30-1

State responsibility for acts and omissions of, State organ, abroad 468, 521-2
statutory limitation, conventions and international instruments relating to, UN

Convention on the Non-Applicability of Statutory Limitations to War
Crimes and Crimes against Humanity (1968) 63, 66

Sumo people: see Awas Tingni Community

taxation, exemption, compensation for breach of human rights treaty 61, 71,
201

terrorism
human rights and

CoE Guidelines on Human Rights and the Fight Against Terrorism (2002)
391

text 334-6
Dayton HRA (1995) and 390-1

terrorism, treaties and other international instruments relating to
CoE Guidelines on Human Rights and the Fight Against Terrorism (2002)

426
SC resolution 1373 (2001) (threats to international peace and security caused by

terrorist acts)
developing countries, standard of performance 428
margin of appreciation (ECHR 5(1)(c)) and 378
respect for rights protected by Dayton HRA and 390-1
text 332-4

torture as
jus cogens/peremptory norm

jurisprudence, Furundžija 672
obligation to make representations to foreign State in respect of and 670-4

torture (ECHR 3), standard of proof 670
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786 INDEX

transsexualism
municipal law provisions

Australia 267-308
discriminatory, whether, CEDAW (1979) and 267-308

registration of births and 267-308
recognition of birth certificates, importance 288-9

same-sex marriages and 288-91
sex affirmation surgery 281, 287

travaux préparatoires as supplementary means of interpretation (VCLT 32)
Convention for the Prevention of Pollution by Ships (1973), International

Convention for the Prevention of the Sea by Oil (1954) and 260-1
in respect of

ACHR (1969) Art. 21 192, 212
CEDAW (1979) 272, 297-8

treaties, breach, legislation as such as, ACHR (1969) 30-1
treaties, compliance/implementation (VCLT 26-7)

discretion as to means 272-3, 300
effet utile principle and 47, 230, 242
Executive’s authority to implement 712-18, 722
‘give effect to’ 270-3, 293-6
good faith (VCLT 26), reparations for breach as evidence of 61, 63-4

treaties, implementing legislation, interpretation
identity of meaning with treaty provision

express provision for 258, 259, 260, 262
preferred alternatives 274

treaties, individuals, rights and obligations
enforcement 700 n3
self-executing treaty/direct effect and, treaties underlying ICJ judgments

693-751
treaties, interpretation, aids

dictionary 259-62, 735-6
executive statement 702-3

treaties, interpretation, applicable law
law in force at time of interpretation 210-11
municipal law rules distinguished 192

treaties, interpretation, guidelines, broad/restrictive, interpretation of legislation
distinguished 259

treaties, interpretation, parties’ intention, aids to establishing, Explanatory
Memorandum 442-3

treaties, interpretation (VCLT 31(1)) ([natural and] ordinary meaning)
in context 259
‘damage to the ship or its equipment’ 261-2
‘lie within the compulsory jurisdiction’ 700-1
‘occurrence’ 261
‘undertakes to comply’ (UNC 94) 695-6, 701-2, 720-3, 725-6, 734,

735-6
treaties, interpretation (VCLT 31(2)) (context)

agreement relating to the treaty made between all the parties in connection with
conclusion of treaty (VCLT 31(2)(a)), previous/relating to same subject
matter 211-12
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INDEX 787

other treaties concluded by same parties 443-4
clear distinction between provisions 443-4

preamble 293
CEDAW 296-7

text 293
treaties, interpretation (VCLT 32) (supplementary means), travaux préparatoires:

see travaux préparatoires as supplementary means of interpretation (VCLT
32)

treaties, interpretation (VCLT 33) (multilingual treaties/treaties authenticated in
two or more languages)

English, French, Portuguese and Spanish texts compared, ACHR (1969) 186 n55
equal authority 259

treaties and municipal law, relationship
self-executing treaty/direct effect

criteria, nature and content 732-3
history of concept (USA) 726-30
ICCPR (1966) 711
jurisprudence relating to 746-7
requirements

clear provision 730-2, 733-42
parties’ intention 710-11

‘self-executing’ 699-700
State practice (USA)

jurisprudence relating to 746-7
list of self-executing treaties in force 748-51

Torture Convention (1984) 711

UN Office of the High Commissioner for Human Rights (UNOHCHR), amicus
curiae brief 354-60

UNESCO Resolution 1984/50 on Safeguards guaranteeing protection of rights
of those facing death penalty 397

United Kingdom
CEDAW (1979), marital status, relevance 298
child custody, wrongful removal of child (CAICA 3) 541-2

appeal against decision relating to
appeal against facts 548-9, 557-61
new evidence, admissibility 549, 561
time-limits 547-8, 563-5

prompt return rule (CAICA 1(a)) 549-50
return in case of risk of psychological or physical harm (CAICA 13(b)) 542-3,

550-71
clear and compelling evidence, need for 544, 545-7
‘grave risk’ requirement/standard of proof 552-6
mother’s psychological condition, relevance 550-1, 561-2, 568-70
‘or otherwise place the child in an intolerable situation’ 552-3, 570-1
security situation in Israel and 551-2, 557-61, 565-8

consular functions (VCCR 5), protection of interests of sending State and its
nationals, non-nationals, exclusion 658-9, 663-4

Consular Relations Act 1968, implementation of VCCR 1963 658-9
diplomatic protection of, refugees 640, 676-81
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788 INDEX

United Kingdom (cont.)
diplomatic protection, right to/duty of State to provide

applicable law, ECHR (1950) (‘within their jurisdiction’ (Art. 1)) 668-70
discretion/margin of appreciation

counterproductive effect, risk of 641-5, 648-9
national security considerations and 644, 647-9

judicial review/justiciability 627-9
legitimate expectation and 503, 655-6
State’s responsibility for conduct of foreign relations and 682-5

nationality, relevance 638-53
representations on behalf of non-national falling short of diplomatic

protection 638-41
torture as jus cogens norm and 670-2

diplomatic protection, right to/duty of State to provide, jurisprudence, Abbasi 629,
654-7, 666, 667-8

fair trial (ECHR 6)
public hearing (ECHR 6(1)), justification for limitation of right, State

immunity considerations 579, 580-3, 584-6, 616-20
public pronouncement of judgment (ECHR 6(1)), absence, justification, State

immunity considerations 617-18
family life, respect for (ECHR 8), diplomatic protection, right to/duty of State to

provide and 675-6
freedom of expression (ECHR 10), dignity of Head of State and 606, 619-20
Guantanamo Bay Naval Base detainees

diplomatic protection and 626-88
representations on behalf of non-nationals distinguished 640-1

release to country of origin or third State
continued detention/control options 649-51
national security considerations 644, 647-9
right of return of non-nationals to UK 651-2, 685-6

Head of State, as diplomatic agent, State Immunity Act 1978 and 599-600
Head of State, diplomatic privileges and immunities, entitlement 599-600

Diplomatic Privileges Act 1964 and 573
presence within the jurisdiction, relevance 599

Head of State, immunity from jurisdiction
arrest and 572-3
criminal proceedings 572-3
customary international law, ratione personae 600-1
ratione personae 600-1

Head of State, immunity from jurisdiction, applicability, international crimes,
grave crimes of universal jurisdiction 572-3

Head of State, immunity from jurisdiction, procedural aspects
determination of claim as matter of law 585
as preliminary issue 583, 584-5
public hearing of claim to immunity, acceptability 575-86

public interest considerations 583, 585, 617
right to public hearing (including ECHR 6(1)) and 579, 580-3

Head of State, immunity from jurisdiction, theory/doctrine, functional immunity,
whether limited to 600-2

Head of State, inviolability of person (VCDR) (including right to respect and
protection of dignity)
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INDEX 789

attack on dignity, acts amounting to 612-13
freedom of expression (including ECHR 10(1)) and 606, 619-20

‘dignity’ 603-13
identity, right to protection of 584, 614-22

anonymity order in relation to third party proceedings and 616-23
reasons, judicial obligation to give and 620-1

jurisprudence: see Head of State, inviolability of person (VCDR) (including
right to respect and protection of dignity), jurisprudence

public hearing of claim to immunity and 575-86
‘the receiving State shall take all appropriate steps to prevent any attack’ 600,

608-13
customary international law 612-13
immunity claim and complaint of failure to take steps distinguished 615,

618-19
ILC Draft Articles on Diplomatic Protection (2000), status of Draft Articles 677-8
inhuman or degrading treatment (ECHR 3), of family members in case of failure

to undertake diplomatic protection 634-6, 675
law of, Race Relations Act 1976: see Race Relations Act 1976, applicability below
legitimate expectation, diplomatic protection 503, 655-6, 665-6
liberty and security of person, right to (ECHR 5), derogation in time of emergency

(ECHR 15), release of Guantanamo Bay detainees and 650
national security defence, release of Guantanamo Bay detainees 644, 647-9
non-discrimination obligation (ECHR 14), nationality, diplomatic protection,

right to/duty of State to provide and 664-5
Race Relations Act 1976

acts by public authority 658-65
‘under any arrangements made by Minister’ 663-4

comparators/relevant circumstances (s 3(4)) 659-63
nationality, relevance 659-64

definitions, ‘discrimination’ 657-8
Race Relations Act 1976 (Amendment) Regulations 2003, amendment of s 41 658
Race Relations Act 1976 by section

s 1(1)(a) (‘discrimination’) 657-8
s 3(4) (comparison between groups: circumstances ‘the same or not materially

different’) 659-63
s 19B(1) (acts by public authority) 658-65
s 41(2)(b) (acts done under statutory authority ‘in necessary performance of an

express obligation’) 658, 663-4
s 41(2)(d) (acts done under statutory authority ‘in pursuance of any

arrangements made by Minister’) 658, 663-4
consular policy as ‘arrangement’ 663-4

Race Relations (Amendment) Act (2000), addition of s 19B(1) 658
racial discrimination, prohibition

differential treatment, justification, nationality and 657-65
Race Relations Act 1976, exceptions 657-64
Roma Rights 660-3

refugees, access to courts (RC 16), diplomatic protection and 640
State Immunity Act 1978

customary international law and 599-600
phrases, ‘in his public capacity’ 599

State Immunity Act 1978 by article
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790 INDEX

United Kingdom (cont.)
Part I (proceedings in the UK by or against other States), s 14(1)(a) (sovereign

or Head of State in public capacity) 599
Part III (miscellaneous and supplementary), s 20 (Diplomatic Privileges Act

1964) 599-600, 601
terrorism, legislation relating to, Prevention of Terrorism Act 2005, control orders

650
torture as, jus cogens/peremptory norm, obligation to make representations to

foreign State in respect of and 670-4
United States of America (USA)

claims settlement agreements, executive’s right to conclude 718-19
Code (USC), 22 USC 1650a(a) (ICSID awards) 711
Constitution

II(3) (President’s powers: ‘take care that the Laws be faithfully executed’)
719-20

VI(2) (‘law of the land’: treaties) (Supremacy Clause) 603, 698, 720, 722, 723,
725-30, 731, 732-3, 734-7, 740-2

consular access (VCCR 36)
individual’s right, whether 738
legal representation, right to provide if asked (VCCR 36(1)(c))

696-7
notification of detention (VCCR 36(1)(b)), breach, Avena, compliance with

judgment (President’s Memorandum of 28 February 2005) 698, 712-20,
722

procedural default rule and 697
death penalty (18 USC 3591-8)

Guantanamo Bay detainees and 417-22
‘sentence of death’ (18 USC 3591), text 348

death penalty (pardon/commutation/prerogative of mercy) (municipal
law/general), judicial review/justiciability, Avena 743-5

diplomatic protection, right to/duty of State to provide, as exercise of State’s own
right, individual’s status in relation to 739

foreign judgment, recognition/enforcement, judgments of the ICJ distinguished
710

ICJ, compulsory jurisdiction (Optional Clause) (ICJ 36(2))
treaty character 710-11, 724-6
withdrawal of consent 695-6

ICJ, judgment, binding force (ICJ 59), in municipal courts 693-751
ICJ, judgment, compliance obligation (UNC 94), Avena 698-751
ICJ, judgment, compliance obligation (UNC 94) (including

enforcement/implementation)
enforcement of foreign judgments distinguished 710
Executive’s authority to implement 712-18, 722
failure to comply

political costs of 722-3, 745-6
as political dispute 703
recourse to the Security Council (UNC 94(2)) 702-3, 736

municipal law procedural rules, applicability 708-9, 739-40
self-executing, whether 698-751

limitation of ICJ jurisdiction to States (ICJ 34(1)) 704
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INDEX 791

possibility of non-compliance and 702-3, 736-7
‘undertakes to comply’ 695-6, 701-2, 720-3, 725-6, 734, 735-6

law of
Detainee Treatment Act 2005 680-1
Federal Arbitration Act 1976, 9 USC 201-208 711

Refugees Convention (1951), ratification 640
terrorism, legislation relating to

18 USC Chapter 113B (ss 2331-2339) (crimes and procedure: terrorism), text
(extracts) 346-7

Anti-Terrorism and Effective Death Penalty Act 1996 (AEDPA) (28 USC
1605(a)(7)) (Jurisdiction for Lawsuits Against Terrorist States)

Department of Defense Military Commission Order No 1 of 21 March 2002:
see Guantanamo Bay, US Military Commission Order No 1 of 21 March
2002 (MC 1)

Presidential Order of 13 November 2001 (Detention, treatment and trial of
certain non-citizens in the war against terrorism): see Guantanamo Bay, US
Presidential Order of 13 November 2001 (Detention, treatment and trial
of certain non-citizens in the war against terrorism)

treaties, compliance/implementation (VCLT 26-7), Executive’s authority to
implement 712-18, 722

treaties, individuals, rights and obligations
enforcement 700 n3
self-executing treaty/direct effect and, treaties underlying ICJ judgments

693-751
treaties, interpretation, aids

dictionary 735-6
executive statement 702-3

treaties, interpretation (VCLT 31(1)) ([natural and] ordinary meaning) 700-1
‘undertakes to comply’ (UNC 94) 695-6, 701-2, 720-3, 725-6, 734, 735-6

treaties and municipal law, relationship
self-executing treaty/direct effect

clear provision requirement 730-2, 733-42
criteria, nature and content 732-3
history of concept 726-30
list of self-executing treaties in force 748-51
parties’ intention 710-11
‘self-executing’ 699-700

VCCR (1963), Optional Protocol concerning the Compulsory Settlement of
Disputes

compliance with ICJ judgments and 701
compulsory submission of disputes to ICJ (Art. I)

as bare grant of jurisdiction 701, 722
conciliation alternative (Art. III) and 734
‘lie within’ 700-1
title of Convention (‘Compulsory Settlement of Disputes’) and 734

self-executing, whether 733-42
war, laws and customs

The Law of Land Warfare (US Department of Defense) 394-7
text (extracts) 344-6

war, laws of, sources (including military manuals) 344-6, 395
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792 INDEX

Vienna Convention on Consular Relations (1963) (VCCR), Optional Protocol
concerning the Compulsory Settlement of Disputes

compulsory submission of disputes to ICJ (Art. I) 695, 700-1, 724, 725
as bare grant of jurisdiction 701, 722
conciliation alternative (Art. III) and 734
‘lie within’ 700-1
title of Convention (‘Compulsory Settlement of Disputes’) and 734

self-executing, whether 733-42
Vienna Declaration and Programme of Action on Human Rights (1993) 29

war, laws and customs
applicable law/sources 344-6, 395

Law of Land Warfare (US), text (extracts) 344-6
death penalty, applicability in case of violation 395-7

wrongful removal/abduction of child: see child custody, wrongful removal of child
(CAICA 3)

Zimbabwe
ACHR (1981), ratification 501
detainees, rights, alleged failure to observe, conditions of detention 490-4
extraditable offence, classification as

imprisonable offence, limitation to, minimum period of imprisonment 480
place of offence, relevance, offence committed outside requested State 480

extradition, to Equatorial Guinea 483-6
Extradition Act (Revised Edition) 1996

s 14 (specialty) 480
s 16 (extradition procedure) 478-81

Extradition (Designated Foreign Countries) Order 1996, Equatorial Guinea,
addition (2004) 483

extradition, requirements/relevant factors, precise designation/identification of
offence 480-1

ICCPR (1966)
accession 501
ratification 535
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