
TRADE POL ICY F L EX I B I L I TY
AND ENFORCEMENT IN THE WTO

The World Trade Organization (WTO) is an incomplete contract among
sovereign countries. Trade policy flexibility mechanisms are designed to
deal with contractual gaps, which are the inevitable consequence of this
contractual incompleteness. Trade policy flexibility mechanisms are
backed up by enforcement instruments which allow for punishment of
extra-contractual conduct.
This book offers a legal and economic analysis of contractual escape

and punishment in the WTO. It assesses the interrelation between con-
tractual incompleteness, trade policy flexibility mechanisms, contract
enforcement, and WTO Members’ willingness to cooperate and to com-
mit to trade liberalization. It contributes to the body of WTO scholarship
by providing a systematic assessment of the weaknesses of the current
regime of escape and punishment in the WTO, and the implications that
these weaknesses have for the international trading system, before offer-
ing a reform agenda that is concrete, politically realistic, and systemically
viable.

s imon schropp is an international trade analyst for Sidley Austin
LLP, a leading law firm in international trade law and WTO litigation.
He has previously worked for the WTO Secretariat and as a research
fellow investigating legal and economic issues of the WTO.
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FOREWORD

The study of WTO dispute settlement has been attracting increasing
interest in law and economics scholarship: in part, as a reaction to the
largely impressionistic early legal literature, which had decided on the
effectiveness of the new regime on scarce evidence; in part, because of
the characteristics of the new regime – compulsory third party adjudica-
tion is not the paradigmatic adjudication process in international rela-
tions. There is already an impressive body of literature that addresses a
series of questions relating to the participation of variousWTOMembers
in proceedings; the impact of third parties on the outcome; the legal
capacity of the various participants as an explanatory variable for success
in proceedings; the propensity of complainants to prevail; the decision to
litigate, and the connected decision to move from one stage of the
proceedings to the next. The predictive power of the various models
employed varies, and some would argue that it is probably too early to
have robust empirical evidence for many of them.

The study of remedies occupies a prominent place within this body of
literature. The original contributions, which saw nothing wrong with the
WTO system, gave way to more skeptical views over time. There are few
empirical papers and lack of transparency often makes this study diffi-
cult. Simon Schropp is on top of the literature, and this volume displays it
in excellent manner. However, this is not all that the author does.
Borrowing from contract theory, he places enforcement in a wider
context where a player deviates from the contract (ab)using its safe-
guards clauses and/or without invoking them.

There should be little doubt that, in light of the de facto prospective
nature of remedies in the WTO, WTO Members have an incentive, for
political economy reasons, to abuse recourse to, say, safeguards, and thus
to provide their domestic industry with the necessary “breathing space.”
Indeed, bad-faith behaviour is probably exacerbated by the fact that
WTO adjudicating bodies have interpreted the safeguard clause in a
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very restrictive manner, de facto depriving potential users of an impor-
tant instrument.

More generally, we are still far away from developing a comprehensive
theory of disputes – there are no models predicting when disputes will
occur in a setting like the WTO. Contract incompleteness is probably a
contributing factor, but in and of itself no reason for a dispute: for one,
the trading partners can always go back to the table and negotiate further;
unless one takes the view that some of the GATT provisions are obliga-
tionally incomplete, it should be that heavy negotiating costs dictate
adjudication over renegotiation.

Schropp’s work is one of the first that tries to shed light on these
questions. The author provides both a framework for analysis for all these
questions, as well as his own proposals to help trading partners deal with the
various problems identified in this volume. The outcome is a very welcome
input to an ongoing discussion regarding the shaping of the multilateral
trading system. Having set himself high standards with his first work, his
subsequent steps in this area will be eagerly anticipated.

Petros C. Mavroidis
New York City

Edwin B. Parker
Professor of Law at Columbia Law School,

New York
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