Cambridge University Press

978-0-521-68849-9 - Globalisation and the Western Legal Tradition: Recurring Patterns of Law and Authority
David B. Goldman

Frontmatter

More information

Globalisation and the Western Legal Tradition

What can ‘globalisation’ teach us about law in the Western tradition? This
important new work seeks to explore that question by analysing key ideas and
events in the Western legal tradition, including the Papal Revolution, the
Protestant Reformations and the Enlightenment. Addressing the role of law,
morality and politics, it looks at the creation of orders which offer the possibi-
lity for global harmony, in particular the United Nations and the European
Union. It also considers the unification of international commercial laws in the
attempt to understand Western law in a time of accelerating cultural intercon-
nections. The title will appeal to scholars of legal history and globalisation as
well as students of jurisprudence and all those trying to understand globalisa-
tion and the Western dynamic of law and authority.

Dr David B. Goldman is a Special Counsel at Deacons, Sydney, and an Honorary
Affiliate, Julius Stone Institute of Jurisprudence, University of Sydney.

© Cambridge University Press www.cambridge.org



http://www.cambridge.org/0521688493
http://www.cambridge.org
http://www.cambridge.org

Cambridge University Press

978-0-521-68849-9 - Globalisation and the Western Legal Tradition: Recurring Patterns of Law and Authority
David B. Goldman

Frontmatter

More information

The Law in Context Series

Editors: William Twining (University College London), Christopher McCrudden
(Lincoln College, Oxford) and Bronwen Morgan (University of Bristol).

Since 1970 the Law in Context series has been in the forefront of the movement
to broaden the study of law. It has been a vehicle for the publication of innova-
tive scholarly books that treat law and legal phenomena critically in their social,
political and economic contexts from a variety of perspectives. The series partic-
ularly aims to publish scholarly legal writing that brings fresh perspectives to bear
on new and existing areas of law taught in universities. A contextual approach
involves treating legal subjects broadly, using materials from other social sciences,
and from any other discipline that helps to explain the operation in practice of
the subject under discussion. It is hoped that this orientation is at once more
stimulating and more realistic than the bare exposition of legal rules. The series
includes original books that have a different emphasis from traditional legal
textbooks, while maintaining the same high standards of scholarship. They are
written primarily for undergraduate and graduate students of law and of other
disciplines, but most also appeal to a wider readership. In the past, most books in
the series have focused on English law, but recent publications include books on
European law, globalisation, transnational legal processes, and comparative law.

Books in the Series

Anderson, Schum & Twining: Analysis of Evidence

Ashworth: Sentencing and Criminal Justice

Barton & Douglas: Law and Parenthood

Beecher-Monas: Evaluating Scientific Evidence: An Interdisciplinary Framework
for Intellectual Due Process

Bell: French Legal Cultures

Bercusson: European Labour Law

Birkinshaw: European Public Law

Birkinshaw: Freedom of Information: The Law, the Practice and the Ideal

Cane: Atiyah’s Accidents, Compensation and the Law

Clarke & Kohler: Property Law: Commentary and Materials

Collins: The Law of Contract

Cranston: Legal Foundations of the Welfare State

Davies: Perspectives on Labour Law

Dembour: Who Believes in Human Rights?: The European Convention in Question

de Sousa Santos: Toward a New Legal Common Sense

Diduck: Law’s Families

© Cambridge University Press www.cambridge.org



http://www.cambridge.org/0521688493
http://www.cambridge.org
http://www.cambridge.org

Cambridge University Press

978-0-521-68849-9 - Globalisation and the Western Legal Tradition: Recurring Patterns of Law and Authority
David B. Goldman

Frontmatter

More information

Elworthy & Holder: Environmental Protection: Text and Materials

Fortin: Children’s Rights and the Developing Law

Glover-Thomas: Reconstructing Mental Health Law and Policy

Goldman: Globalisation and the Western Legal Tradition: Recurring Patterns
of Law and Authority

Gobert & Punch: Rethinking Corporate Crime

Harlow & Rawlings: Law and Administration

Harris: An Introduction to Law

Harris, Campbell & Halson: Remedies in Contract and Tort

Harvey: Seeking Asylum in the UK: Problems and Prospects

Hervey & McHale: Health Law and the European Union

Holder and Lee: Environmental Protection, Law and Policy

Kostakopoulou: The Future Governance of Citizenship

Lacey & Wells: Reconstructing Criminal Law

Lewis: Choice and the Legal Order: Rising above Politics

Likosky: Transnational Legal Processes

Likosky: Law, Infrastructure and Human Rights

Maughan & Webb: Lawyering Skills and the Legal Process

McGlynn: Families and the European Union: Law, Politics and Pluralism

Moffat: Trusts Law: Text and Materials

Monti: EC Competition Law

Morgan & Yeung: An Introduction to Law and Regulation, Text and Materials

Norrie: Crime, Reason and History

O’Dair: Legal Ethics

Oliver: Common Values and the Public—Private Divide

Oliver & Drewry: The Law and Parliament

Picciotto: International Business Taxation

Reed: Internet Law: Text and Materials

Richardson: Law, Process and Custody

Roberts & Palmer: Dispute Processes: ADR and the Primary Forms of Decision-
Making

Scott & Black: Cranston’s Consumers and the Law

Seneviratne: Ombudsmen: Public Services and Administrative Justice

Stapleton: Product Liability

Tamanaha: The Struggle for Law as a Means to an End

Turpin and Tomkins: British Government and the Constitution: Text and
Materials

Twining: Globalisation and Legal Theory

Twining: Rethinking Evidence

Twining & Miers: How to Do Things with Rules

Ward: A Critical Introduction to European Law

Ward: Shakespeare and Legal Imagination

Zander: Cases and Materials on the English Legal System

Zander: The Law-Making Process

© Cambridge University Press www.cambridge.org



http://www.cambridge.org/0521688493
http://www.cambridge.org
http://www.cambridge.org

Cambridge University Press

978-0-521-68849-9 - Globalisation and the Western Legal Tradition: Recurring Patterns of Law and Authority
David B. Goldman

Frontmatter

More information

Globalisation and the Western
Legal Tradition

Recurring Patterns of Law and Authority

DAVID B. GOLDMAN

BB CAMBRIDGE
:}J UNIVERSITY PRESS

© Cambridge University Press www.cambridge.org



http://www.cambridge.org/0521688493
http://www.cambridge.org
http://www.cambridge.org

Cambridge University Press
978-0-521-68849-9 - Globalisation and the Western Legal Tradition: Recurring Patterns of Law and Authority

David B. Goldman
Frontmatter
More information

CAMBRIDGE UNIVERSITY PRESS
Cambridge, New York, Melbourne, Madrid, Cape Town, Singapore, Sdo Paulo, Delhi

Cambridge University Press
The Edinburgh Building, Cambridge CB2 8RU, UK

Published in the United States of America by Cambridge University Press, New York

www.cambridge.org
Information on this title: www.cambridge.org/9780521688499

© David B. Goldman 2007

This publication is in copyright. Subject to statutory exception
and to the provisions of relevant collective licensing agreements,
no reproduction of any part may take place without

the written permission of Cambridge University Press.

First published 2007

Printed in the United Kingdom at the University Press, Cambridge

A catalogue record for this publication is available from the British Library
ISBN 978-0-521-68849-9 paperback

Cambridge University Press has no responsibility for the persistence or
accuracy of URLs for external or third-party internet websites referred to

in this book, and does not guarantee that any content on such
websites is, or will remain, accurate or appropriate.

© Cambridge University Press

www.cambridge.org



http://www.cambridge.org/0521688493
http://www.cambridge.org
http://www.cambridge.org

Cambridge University Press

978-0-521-68849-9 - Globalisation and the Western Legal Tradition: Recurring Patterns of Law and Authority
David B. Goldman

Frontmatter

More information

Contents

Preface ix
1 Introduction 1
1.1 The Western legal tradition 3

1.2 Patterns of law and authority: from the celestial to the
terrestrial 8
1.3 Grand theory in the human sciences 10
1.4 General jurisprudence 12
1.5 Danger and opportunity 16
1.6  Key issues in globalisation and legal theory 19
Part 1: Towards a Globalist Jurisprudence 23
2 Globalisation and the World Revolution 25
2.1 Grappling with globalisation 26
2.2 Globalisation and legal categories 34
2.3 Globalisation as an integrative concept 36
2.4 The sphere of containable disruption 42
2.5 The ‘World Revolution’ and legal theory 48
3 Law and authority in space and time 52
3.1 Normative foundations of a historical jurisprudence 52
3.2 The Space-Time Matrix 58
3.3 Law as culture (nomos) and reason (logos) 70
3.4 Law as autobiography in a global world 74
Part 2: A Holy Roman Empire 77
4 The original European community 79
4.1 A rhetorical ‘holy Roman empire’ 80
4.2 Tribalism 81

© Cambridge University Press www.cambridge.org



http://www.cambridge.org/0521688493
http://www.cambridge.org
http://www.cambridge.org

Cambridge University Press
978-0-521-68849-9 - Globalisation and the Western Legal Tradition: Recurring Patterns of Law and Authority

David B. Goldman

Frontmatter
More information
viii Contents

4.3 Charlemagne’s short-lived political universalism 82
4.4 Christian moral and political universalism 84
4.5 Feudal moral and political diversity 88
4.6 Lessons for a globalist jurisprudence 93
5 Universal law and the Papal Revolution 95
5.1 Apocalypse 96
5.2 The Papal Revolution 97
5.3 Papal supranationality 102
5.4 Legal education and practice in a universe of meaning 106
5.5 Threshold characteristics of the Western legal tradition 111
Part 3: State Formation and Reformation 113
6 Territorial law and the rise of the state 115
6.1 The birth of the state 115

6.2 Legal diversity and universality in the emerging European
states 117
6.3 The decline of the Christian commonwealth 128
6.4 The arrival of the state 138
6.5 Lessons for a globalist jurisprudence 142
7 The reformation of state authority 144
7.1 The neglect of the Protestant Reformations by legal theory 144
7.2 Supranationality legislation prior to the Reformations 145
7.3 From “Two Swords’ to single sword sovereignty 146
7.4 Protestant legal authority 151
7.5 Understanding the legislative mentality 157
7.6  Religion, Mammon and the spirit of capitalism 161
7.7 Demystification and globalist jurisprudence 167
Part 4: A Wholly Mammon Empire? 171
8 The constricted universalism of the nation-state 173
8.1 Universalism in a different guise 173

8.2 The secularisation of international law: European public

law 175
8.3 The secularisation of the economy 176
8.4 The French juristic vision 178
8.5 The struggle for European community 193
8.6  Globalist jurisprudence and the Enlightenment 194

© Cambridge University Press

www.cambridge.org



http://www.cambridge.org/0521688493
http://www.cambridge.org
http://www.cambridge.org

Cambridge University Press

978-0-521-68849-9 - Globalisation and the Western Legal Tradition: Recurring Patterns of Law and Authority

David B. Goldman
Frontmatter
More information

Contents

9 The incomplete authority of the nation-state

9.1 The cultural foundation of the nation

9.2 Logical aspects of the modern state

9.3 The problematic hyphenation of the nation-state

9.4 Friendship and self-interest as sources of global allegiance
9.5 On the way to authorities differently conceived

10 The return of universalist law: human rights and free trade

10.1 The quest for order in the World Revolution
10.2 The global hegemony of the USA

10.3 The preambling quest for human solidarity

10.4 Universal human rights

10.5 Free trade

10.6 Globalist jurisprudence, God and Mammon

Part 5: Competing Jurisdictions Case Studies

11 The twenty-first century European community

11.1 The reconstitution of the European community

11.2 EU higher laws

11.3 Before and beyond the nation-state: international law as
constitutional law

11.4 Supranationality and the ‘democratic deficit’

11.5 Political versus cultural community

11.6 The global significance of the EU

12 International commercial law and private governance

12.1 The lex mercatoria

12.2 European contract law and codification

12.3 Contract and private governance

12.4 Private authority and globalist jurisprudence

13 Conclusion: what is to be done?

13.1 Lions and dragons: revisiting celestial and terrestrial
patterns of authority

13.2 Revisiting the concept of globalisation

13.3 Some implications for legal education and practice

13.4 The importance of historical consciousness today

13.5 Is there anything new under the sun?

Bibliography
Index

196
196
202
203
207
210

213
214
218
220
227
240
247

253

255
256
260

264
266
269
271

274
274
282
287
292

296

298
303
304
311
315

317
349

© Cambridge University Press

www.cambridge.org



http://www.cambridge.org/0521688493
http://www.cambridge.org
http://www.cambridge.org

Cambridge University Press

978-0-521-68849-9 - Globalisation and the Western Legal Tradition: Recurring Patterns of Law and Authority
David B. Goldman

Frontmatter

More information

Preface

History shows that humans attempt, with some success, to control what was
previously uncontrollable. Now more than ever, globalisation and its techno-
logical manifestations attest to humans surprising older generations by increas-
ing their control over, for example, time and space, the atom, health and food
production. Yet globalisation has a history with roots deeper than the topsoil of
its late twentieth-century receipt into popular language. The roots penetrate to
a core reservoir of philosophical, theological and legal aspirations. Thought
about in this way, these aspirations appear never to leave us even though, tech-
nologically, humans can make such incredible advances over their physical con-
straints (with good and bad implications).

This book explores the recurring, deeper level problems of authority under-
lying law in ‘the West’, with a sense of hopefulness for the future, but also with
some anxiety about the way law is conceived and used today. The conviction
emerged during the composition of this book that a major theme of the Western
legal tradition is that humans invest their constitutions and legal discourses with
vital visions for the future which are too easily forgotten when revolutionary
urgencies are perceived to have passed. Today, it seems important to be aware of
this decadent potential of law. Rights can be proclaimed as ‘global’, ‘fundamen-
tal’ or ‘universal’ in the service of partisan objectives without thought for the
bloody signposts of their evolution. If those historical signposts are forgotten or
worse still ignored, what foundation can there be for the changes which must
come in the future? In making choices, what confidence can be available?

These signposts come into focus, in chapter 2, with the exploration of dual-
ities from globalisation literature such as universality and diversity, space and
time, and state sovereignty and world society. A ‘Space—Time Matrix’ is offered
as a comparative model for attempting to understand historical patterns of law
and authority, by reference to interior moral and exterior political impulses,
and versions of history and visions of the future, in chapter 3. This model is then
applied to Western history in order to illuminate the development of the
Western legal tradition and its usefulness for understanding globalisation and
its challenges to the sovereign nation-state.

Chronological discussion begins with the unrest of the original European
community, in chapter 4, culminating in the Papal Revolution and the birth of
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Xii Globalisation and the Western Legal Tradition

the Western legal tradition around 1100, in chapter 5. An expansive notion of a
‘holy Roman empire’ is adopted to describe the God-centred norms and
government which grew amidst a universalist moral and political discourse
maintained by a supranational Catholic church, constitutionally co-ordinated
with feudal princes and their diverse realms. Territorial ideas of law and author-
ity grew away from the Christian commonwealth, leading to the idea of the
state, considered in chapter 6. Notwithstanding a universalist European legal
science, states fostered their own particular legal orders after the Protestant
Reformations, assisted by the ‘legislative mentality’, explored in chapter 7.

The emergence of a European public international law system of states in the
seventeenth century was increasingly secular. Universalist moral and political
authority decreased. By the eighteenth century, and the arrival of the liberal
political economy, it becomes possible to see the God of the loosely defined
Holy Roman empire being challenged by what might be thought of as a new god
of Mammon. In the extreme, this may be associated with a ‘wholly Mammon
empire’, although the picture is more complicated. Contemporary with the
Enlightenment and the French Revolution, universal human rights and the
‘codification mentality” have their origins, discussed in chapter 8, although con-
stricted in operation to the nation-state and its particularistic notions of
authority which are explored in chapter 9. The common human catastrophe of
the twentieth-century ‘World Revolution’ of the two world wars, we see in
chapter 10, has established human rights and free trade norms as morally and
universally attractive although politically problematic as tenets of a pervasive
new secular authority.

Two case studies of competing jurisdictions highlight, respectively, the recur-
ring natures of public authority and private authority. Publicly, the European
Union demonstrates the constitutional reversion from the European public
international law model to a modernised version of the Christian common-
wealth, centred less on God than on market values. This we see in chapter 11,
where lessons of regional and global scope are drawn from European Union
constitutionalism. Privately, international commercial law is traced historically
to illustrate the change in the underlying god-concepts and to show the histor-
ical viability of law without the state, in chapter 12. The lex mercatoria, inter-
national arbitration and the codification of European contract law are evaluated
for their elucidation of cross-border authority.

I have not been able to separate bookish tendencies from my practice as a
lawyer and concern as a human being. (These latter two attributes are not nec-
essarily mutually exclusive.) These pages endeavour to reflect more than a
purely historical or conceptual approach to law. Recommendations are pre-
sented by way of conclusion, in chapter 13, for understanding and participat-
ing in law more meaningfully in our global era through a renewed historical
consciousness.

Perhaps ironically, the space and time constraints inherent in writing a book
have led to shortcomings in a work devoted to developing a legal theory which
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xiii Preface

promotes the relevance of space and time. At the outset, I should respond to two
obvious criticisms. A book about the Western legal tradition which is based
upon sources appearing only in English commits an injustice by ignoring shelves
of relevant Continental writings. For this I must plead personal linguistic limi-
tations and practical experience of only the Anglo-Australian legal system.
Fortunately there are some (but not enough) books in translation which I have
considered. Also inviting criticism is this book’s degree of generalisation in cov-
ering such vast spaces and times, a defence of which is offered in chapter 1.
Because no discipline, profession or vocation alone tells the whole story about
the creation, acceptance and maintenance of authority, I have trespassed outside
my own experiences of legal education and practice. Whatever criticisms may be
deserving, I do hope that they will be vindicated in some measure by provoking
debate about the relationship of history, globalisation and law in the quest for
meaningful and just social orders at all levels.

This book has benefited immensely from the support and encouragement of
the persons and institutions below, to whom I extend my deepest gratitude (of
course, without implicating them in any deficiencies which remain in my text).
Momentum for the thoughts in this book was sprung from a stimulating under-
graduate legal education at Macquarie University Law School in the early 1990s.
The book began as a Ph.D. thesis at the University of Sydney Faculty of Law,
supervised by Klaus A. Ziegert, later with indispensable co-supervision by
Jeremy Webber and associate supervision from Patrick Kavanagh. The law firm
Deacons accommodated my need at times for flexible employment arrange-
ments. An Australian Postgraduate Award scholarship enabled me to undertake
full-time research between 1999 and 2001. William Twining has generously
commented on the revised manuscript of this book, amongst other kindnesses.
I have also benefited greatly from comments and kind support at various stages
from Harold J. Berman, H. Patrick Glenn, Ian Lee, Heidi Libesman and James
Muldoon. Anonymous reviews from Cambridge University Press were also
helpful. The Julius Stone Institute of Jurisprudence at the University of Sydney
and its Law Library have extended vital research facilities and collegiality.
Cambridge University Press, particularly Finola O’Sullivan and Sinéad
Moloney, have been patiently supportive, and provided professional produc-
tion by Richard Woodham and Wendy Gater with keen-eyed copy-editing by
Sally McCann.

My mother, Rhonda, and sister, Jane, have been encouraging of this enter-
prise and tolerant of my distractedness; in addition to which my father, Alec,
has assisted with current affairs observations from his many subscriptions.
Especially to my wife Yvonne, and infant sons, Benjamin and Jeremy: thank you
for your patience and for being a voice of measure for this book and in life — it
is now time for an overdue holiday and much more play.

Christmas Eve 2006
Sydney, Australia
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