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219-22, 443

Kirchhoff's laws, 236

Laminar network, 67
Landes-Posner index of market

power, 355-56
LATA. See Local Access and

Transport Area (LATA)
LEC. See Local exchange carrier

(LEC)
Least-cost production technology,

47
barrier to incumbent's use, 47

Lerner index, 354-56
Leverage, 48-50, 62, 85-90
LILCO. See Long Island Lighting

Co. (LILCO)
Limiting principles for recovery of

stranded costs, 15-16, 450-55
Line-of-business restrictions, 35-36,

280
waiver motions (MET), 59-60
See also Competitive checklist;

Regulatory quarantines
Local access and transport area

(LATA), 35, 56, 256, 279-80,
283, 315-16, 469

Local exchange carrier (LEC),
283-84, 307, 401, 404
alternative or competitive, 327,

335-37, 418, 562
incumbent, 174, 253, 309-10,

312, 314-16, 327, 329-30,
386, 406-08, 411, 413-20,
425, 501, 557, 563

Long Island Lighting Co. (LILCO),
544

Loretto decision, 227-32
consistent with interconnection

case law, 252-55
relevance to network industries

electrical, 234-37
telecommunications,

237-40, 249

Magna Charta, 2
Managed competition, 16, 29,

495-534
Market-determined efficient

component-pricing rule
(M-ECPR), 13-14, 310-11,
312, 319-20, 321-23, 325-28,
333-35, 337, 342, 400, 414,
445, 543
criticism of, 14, 343-34,

356-57, 368-80, 351-85,
390-92

Market power, 177
Landes-Posner index, 355-56
Lerner index, 354-56
and plausibility of cross-

subsidization, 94-95
Market Street Railway decision,

256-62, 461-63
distinguished from breach of

regulatory contract, 257-60
and limiting principles for

stranded cost recovery,
462-63
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misinterpreted, 260-62
McCaw Cellular, 76, 82, 472
MCI Communications, Inc., 76,

527
MCI Metro, 76
M-ECPR. See Market-determined

efficient component-pricing rule
(M-ECPR)

Metropolitan Fiber Systems (MFS),
31, 80-81, 563

MFJ. See Modification of Final
Judgment (MFJ)

MFS. See Metropolitan Fiber Sys-
tems (MFS)

Military base closings, 483
unrecovered investment by cable
operators, 483-87

Mistake, 198-201
Mitigation of damages, 181-85
Modem, 73
Modification of Final Judgment

(MFJ), 35, 36, 55-57, 279-80,
512, 556
See also Waiver motions

Monopoly franchise, 245, 529
Monopoly power, 353-56
Moody's, 446
Moral hazard, 22In
Municipal railways, 155-57,

165-68, 256-62, 461-63
Municipal regulation, 158-63
Municipalization, 196-97, 266-67,

522

National Telecommunications and
Information Administration
(NTIA), 566

Nationalization, 544-45
Natural Gas Act of 1938, 476
Natural Gas Policy Act of 1978,

474-78
Natural Gas Wellhead Decontrol

Act of 1989, 477
Natural monopoly, 20-25, 114-15,

353, 378-79, 394, 473, 488,
493, 548

best technology, 66-70
connectivity of networks, 70-71
cost inefficiencies, 74-75
duplicative facilities, 71-74
known technology, 21, 70
local exchange telephony, 62,

64-77,
multiple carriers as evidence

against, 75-76
Network

architectures, 41, 45
bus form, 70
circuit-switched, 240
congestion, 548-51
externalities, 161, 547-48
laminar, 67
reliability, 125
ring form, 70, 71
star form, 70, 71
transmission, 453
unintended flow, 235-36

"New Regulatory Framework," 189
Noncore customer, 107
Northern Pacific Railway decision

and network unbundling,
262-68, 453

and retroactive prudency re-
views, 491

and stranded costs, 453, 470-71
See also Dedicated public use of

utility's private property
NTIA. See National Telecommuni-

cations and Information Admin-
istration (NTIA)

Nuclear power plants, 241-42
NYNEX, 55

Obligation to serve, 119-29, 187,
226, 244, 279, 281, 314, 329,
335, 387-90, 394, 434-35,
450-51, 458, 466, 468, 480,
502, 504, 513-14, 519, 529-30
exit regulation, 127-29
and investment-backed expec-

tations, 226
maintenance of capacity,
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626 Deregulatory Takings and the Regulatory Contract

124-27, 394
obligation to extend network,

120-23, 394
incremental cost test,

122-23
service quality, 123-25, 394

Obsolescence. See Technology,
obsolescent or obsolete

Office of Telecommunications
(OFTEL), 527

OFTEL. See Office of Telecom-
munications (OFTEL)

Ohm's law, 233, 236
One-stop shopping, 35, 415, 510,

512
Opportunism, 104-09, 154, 155,

169-70, 177, 179, 180-181,
185, 244-45, 260, 446-47, 499,
557

Opportunity cost, 101, 123, 137,
230-31, 274-76, 281, 284, 286,
287, 290, 291, 304-05, 319,
321, 322-27, 329-34, 336-37,
348-49, 352, 356-57, 360-63,
366-68, 372-73, 378, 382-83,
390, 392-96, 400-02, 407,
419-20, 426, 437, 528
private versus social, 371-72,

375
Ownership, 539-43, 552

private, 554, 565
public, 546

Pacific Gas & Electric, 439
Pacific Telephone, 253
Pacific Telesis, 55-56
Pareto

efficiency, 219-22
improvement criterion, 218
potential superiority, 219, 443
See also Kaldor-Hicks com-

pensation
Parity principle. See Efficient

component-pricing rule (ECPR)
Penn Central test, 3, 222-26, 249,

250-51

See also Investment-backed
expectation

Peak demand, 123-24
Physical invasion

of land, 3
of networks, 226-40, 232-34
permanent versus temporary,

228
of property, 8, 228

Physical occupation
of electrical transmission and

distribution networks, 231,
233, 234-37

of telecommunications
networks, 8, 232, 233,
237-40

Pole Attachments Act, 231
Police power, 147, 164, 219
Predatory pricing, 92-94, 258n
Price caps, 305, 362, 365-66, 417,

434, 436, 506-08, 528-29
and cross-subsidization, 95-96
and modification of regulatory

contract, 188-90
See also Regulation, incentive-

based; Regulation, price-cap
Pricing

fully distributed cost (FDC),
368-69, 386

marginal cost, 408-10
predatory, 92-94
reverse Ramsey, 340-41
TELRIC, 14, 403-12, 416-18,

426, 560
TSLRIC, 14, 403-12, 416-18,

426
See also Ramsey pricing

Pricing flexibility, 279, 389, 412,
417-18, 426, 454-55, 468, 477,
482, 506-09, 513-14, 516

Privatization, 17, 495, 540, 542-45
Prodigal son, 125-26
Product differentiation, 300-04
Profit, 292

accounting, 398, 399
economic, 313-15, 317-20,

322, 324, 326, 335, 374,
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498
monopoly, 386-88
"reasonable profit" on

unbundled element, 313-16,
335, 382-84, 386, 390-92

of unregulated subsidiaries,
314-15

Promissory estoppel, 210-12, 430,
452, 458

Progressive movement, 21
Property rights, 214-16, 229-31,

240
expectation interest, 230, 231

Prudency
and dedicated purpose of

utility's private property,
491

disallowances, 243, 434-35
res judicata, 490
retroactive reviews as a

condition of stranded
cost recovery, 487-93

reviews, 114, 124, 186-87,
431, 435, 465, 520

Public interest, 21, 24-25, 46
Public ownership of network

industries, 16-17, 540-41
Public utilities commissions

(PUCs), 5, 8-9, 57, 84, 99,
115, 117, 118, 141, 160-62,
164, 169, 171, 186, 191, 193,
195, 197, 245, 266, 308-09,
311, 315, 379, 381, 383, 439,
444, 539, 553, 556-57
evolution from municipal fran-

chises, 160-63
Public Utility Holding Company

Act of 1935 (PUHCA), 55
Public Utility Regulatory Act of

1995 (Texas), 117
Public Utility Regulatory Policies

Act of 1978 (PURPA), 47
PUCs. See Public utilities

commissions (PUCs)
PURPA. See Public Utility

Regulatory Policies Act of 1978
(PURPA)

Qualifying facilities, 47
Quarantine, 510, 512

regulatory, 35-36, 183, 279,
556

theory, 60-63
See also Incumbent burdens;

Line-of-business restrictions
Quasi rent, 180, 419, 423-25, 561
Quid pro quo, 256, 278-81, 315-16

Railroad Commission of California,
253

Railroad Revitalization and
Regulatory Reform Act of 1976,
466

Raising rivals' costs, 30-31
Ramsey pricing, 288, 340-41,

346-47, 359, 369-71
M-ECPR distinguished from,

369-70
Ramsey-Boiteaux pricing, 288,

346-47
Rate base, 186, 242, 243, 278, 455
Rate of return, 118, 242, 394, 395,

398, 399, 436, 437-38, 465,
500, 538
accounting, 397-99, 434
competitive, 188, 313, 394, 395
fair, 313, 394

Rate structure, 31, 33, 314, 324
horizontal, 508
rebalancing of, 32, 34, 390
vertical, 508

Rates, confiscatory, 242, 383
RBOC. See Regional Bell operating

company (RBOC)
Recapture, 267
Reciprocal compensation, 247-48
Recombination of unbundled

elements, 335-37, 561-63
Refusal to deal, 119, 336
Regional Bell operating company

(RBOC), 31, 35-36, 55, 83-85,
256, 279-80, 512

Regulation
asymmetric, 38, 552, 555
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628 Deregulatory Takings and the Regulatory Contract

cost-of-service, 24, 118, 200,
367-68, 475, 517

of dominant carrier, 37-40
incentive-based, 188-90, 387,

495, 509, 517, 520, 541
price-cap, 37, 95-96, 188-90,

436-37
rate-of-return, 104, 118,

188-90, 387, 436, 495, 520
Regulatory capture, 28-29, 113,

489, 491
Regulatory compact, synonymous

with regulatory contract, 4n,
140-41

Regulatory contract, 4, 15-16,
29-30, 171-77, 188-90,
204-09, 271, 279, 284, 394-95,
449-51, 455-62, 469, 474, 494,
497, 537, 544, 566
abrogation of, 15, 213
components, 113-29
construction of, 152-53
described by Judge Starr, 271
distinguished from statutory

gratuity and state-managed
cartel, 455-61

duration of, 129-32
express and implied provisions

of, 111
formality of regulatory process,

109, 112, 451
formation of, 149-52, 159
implied contract theory, 133
modification of, 188-90
novation of, 447
protected from impairment by

state, 146, 147
state's power to reduce rates

suspended during
contract period, 154,
164

statutory entitlements
distinguished from, 451

in the Supreme Court, 145-60
in Texas, 168-71

Regulatory divestiture, 551-57
Regulatory failure, 444
Regulatory lag, 377

Regulatory opportunism, 181, 185,
244-45, 315, 402, 442, 446-48

Regulatory quarantine, 35-36, 183,
279, 301, 556
See also Incumbent burdens

Regulatory taking. See Takings,
regulatory

Relational contracting, 109-13
Reliance interest, 185
Rents

economic, 180, 357-58, 362,
423-24, 488, 551, 559,
560-61

economic quasi, 180
monopoly, 34, 220n, 32In,

351-54, 356-63, 372-77,
386-89, 536

See also Quasi rent
Resale, 52-53, 307-08, 335-37,

442, 561-62, 563
Rescission, 199-201
Residual claimants, 539n
Restitution, 200-01
Retail wheeling. See Wheeling,

retail
Retroactive ratemaking and stranded

cost recovery, 190-91
Return

competitive, 281, 313, 316,
382, 394-95, 397, 450, 462,
487, 498-99, 501

fair, 309, 313, 317, 406,
483-86, 499

on investment, 281, 313, 316,
406, 536

supracompetitive, 316
Revenue requirement, 118
Rights-of-way, 133, 142, 232
Ripeness of deregulatory takings

claim, 15, 438-40
Risk, endogenous versus exogenous,

257-59, 436-38, 462
Risk premium, 430-31, 433-36,

499
Rule of reason, 36

San Diego Gas & Electric, 439
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SBC, 56
SCEcorp., 439
Schumpeterian competition, 45,

518-19
Scorched-node network, 421, 561
Separate affiliate safeguards, 37-40
Shannon-Nyquist sampling theorem,

239
Shocks

endogenous, 436-37, 440
exogenous, 436-37, 446, 462,

468, 480, 482, 494
Silicon Valley, 550
Social compact or contract, 138,

188
Southwestern Bell. See SBC
Sovereign immunity, 191-98, 212
Specific performance, 129
Sprint, 76, 82, 527
Staggers Rail Act of 1980, 467, 470
Standard Oil, 55
Stand-alone cost test, 32
Standard & Poors, 446
Statute of Frauds, 201-10

party to be charged, 204-09
remedies for voidable contract,

209-10
subsequent memorandum,

202-04
Steam plants, obsolescence of, 463n
Stranded costs, 8-9, 28-30, 124,

132, 162, 284, 310, 334, 377,
381, 389, 394, 481, 500, 519,
537, 540, 543-44, 566
anarchic argument against

compensation for, 16,
442-44

compensable, 449
competitor opposition to

recovery of, 440-42
distinguished from cost rendered

unrecoverable by exogenous
changes in technology or
market demand, 257-59,
260-62

economic measure of, 29-30,
183

improbability of investor

compensation for risk of,
430-38
compensatory rewards for

foreseeable regulatory
risk, 435-36

limiting principles for recovery
of, 15-16, 450-55

Market Street Railway decision,
256-62, 461-63
misinterpreted, 260-62

measure of, 183-85
of railroads, 468-71
recovery of, 15, 19, 171-77,

284, 338-39, 388, 390-91,
441, 444-48, 449-64, 468,
471, 473, 478-94, 543

securitization of, 444-47, 448
service quality, 124
transition bonds, 444-48

Stranded investment. See Stranded
cost

Strategic use of regulatory process,
60

Structural separation, 37-40
Subadditivity of costs, 20
Subsidy-free pricing, tests for,

32-33, 122-23
Sunk costs, 23, 25, 27, 28, 82-83,

162, 187, 419, 423, 441, 462,
486-87, 500-01, 509, 560, 564
fallacy of, 28, 419-20, 423-25

Surface Transportation Board, 467

Takings, 383, 539, 545, 566
categories, 213
deregulatory, 19, 273, 276-78,

280-81, 432-33, 435, 447,
449-50, 451, 454-63, 470,
474, 478-79, 494, 537, 565

rededication of utility's private
property to a different
public use, 249, 253,
262-68

regulatory, 222-26, 433
See also Hope Natural Gas end-

result test
Takings Clause, 1, 14, 161, 213,

www.cambridge.org© in this web service Cambridge University Press

Cambridge University Press
978-0-521-59159-1 - Deregulatory Takings and the Regulatory Contract: The Competitive
Transformation of Network Industries in the United States
J. Gregory Sidak and Daniel F. Spulber
Index
More information

www.cambridge.org
www.cambridge.org
www.cambridge.org/9780521591591


630 Deregulatory Takings and the Regulatory Contract

216-19, 232, 400, 458
prevention of disproportionate

burden from changes in
government policies,
218-19, 220-21

prevention of free riding, 217
prevention of wasteful public

consumption of resources,
216, 220

transaction cost of compensation
to private parties, 217

Taxation by regulation, 281
Taxicab medallions, 15, 452-53,

459-61
TCG. See Teleport Communications

Group (TCG)
Technically feasible unbundling,

559-60
Technological innovation. See

Technology, new
Technology

best alternative, 332, 368
known, 21, 561
most efficient, 420-21, 423
new, 24, 25, 421-23, 514-15,

523, 532, 561, 564-65
obsolescent or obsolete, 24,

124, 183, 462, 525
Market Street Railway

decision, 257-60,
461-63

Telecommunications Act of 1996,
13, 15, 17, 38, 280, 307, 312,
315, 323n, 339, 341-42, 344,
349, 353, 370, 376, 379-80,
384, 388, 390, 406, 412-13,
415, 418, 448, 523-24, 533,
539-41, 545-46, 550-55, 560,
561, 563-66
section 251, 307, 308, 312,

314, 335-36, 342, 561,
562

section 252, 307, 308, 312,
314, 335, 336-37, 342,
344

section 253, 344

section 271, 35, 36, 57-60,
98-99, 512, 514

section 272, 37
See also Communications Act of

1934
Teleport Communications Group

(TCG), 31, 76, 81-82, 563
TELRIC. See Total element long-

run incremental cost (TELRIC)
Telstra Corporation, 543-44
TEM. See Transverse

electromagnetic waves (TEM)
Test year, 118
Texas, regulatory contract in,

168-71
Tie-in. See Tying
Time Warner, 348, 514, 527
Torts, regulatory, l ln , 209-10
Total element long-run incremental

cost (TELRIC), 14-15, 311,
316, 317, 320, 329, 330, 333,
344, 339-42, 363, 366, 368,
370, 372, 375-76, 378-80, 559,
564, 565

Total service long-run incremental
cost (TSLRIC), 14-15, 312,
329, 332, 333, 379-80, 382-83,
385, 388, 391-92, 407, 414-17

Trackage rights, 233, 252-53, 347
Tragedy of the commons, 17, 215
Tragedy of the telecommons, 545,

551, 565, 566
Transaction costs, 16, 36, 39, 106,

176, 220-21, 268, 414, 415,
510, 514, 525
of municipal franchises, 162

Transaction-specific investment,
102-03

Transferablility of property, 214,
229

Transition bonds, 444-47
Transverse electromagnetic waves

(TEM), 234
TSLRIC. See Total service long-run

incremental cost (TSLRIC)
Tucker Act, 198
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Tying, 48-49
See also Bundling; Foreclosure;

Leveraging

Unbundled network element (UNE),
308-10, 314, 320, 324-25, 327,
329, 336-37, 367, 501, 503,
523, 528, 560
interpreted broadly by Eighth

Circuit in 1997, 558-59
pricing of, 312, 328-33, 336,

338, 339-42, 380, 560-65
recombination of, 335-37,

561-63
Unbundling, 52, 308, 309, 316,

327, 332, 414-16, 507, 509-11,
531, 533, 541, 551
asymmetric, 510
excessive, 412-14, 415-16, 418
mandatory, 13, 19, 173, 335,

338, 342, 401, 414-16,
418, 445, 453, 460, 469-71,
478, 487-88, 511, 514,
559-60

pricing of, 381, 403, 418
technically feasible, 336,

559-60
Unconstitutional conditions, 255-56
UNE. See Unbundled network

element (UNE)
Unmistakability doctrine

franchise cases, 157, 158
Winstar decision, 172-75

Universal service, 123-24, 303,
354, 371, 388-89, 391, 394,
451, 503, 513-16, 519-20, 525,

527
U.S. Postal Service, 542
U S WEST, 56
Used-and-useful reviews, 114, 124,

269-70, 520
"excess" capacity, 124, 126-27

Voluntary exchange. See Exchange,
voluntary

Waiver motions (MFJ), 59-60
The Wealth of Nations (Adam

Smith), 525
Wheeling of electricity, 50-51, 233

retail, 235-37, 439
wholesale, 50-51

FERC Order 888, 479-82,
487

Winstar decision, 171-77
relevance to regulatory contract,

176-77
relevance to sovereign

immunity, 197-98
Wireless local telephony, 79
Withdrawal of service. See

Abandonment
World Bank, 542
WorldCom, 76
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