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xii

  Foreword 

 On  and  May , at York University, some magic happened at 
the Research Workshop on Critical Issues in International Refugee 
Law. Th e participants left with brains buzzing with ideas and stimu-
lation, better informed, and with a sense of challenge for further 
inquiry. But we also left with a feeling of inspiration. 

 In the two days of intense discussion there was a wonderful sense 
of engagement and uplift with a group all focused on the construct-
ive development of this most important area of the law. Th ese out-
comes are not so common in meetings of legal discourse. How and 
why did it happen that way? 

 Clearly, the careful selection of the topics for discussion was a cen-
tral element in the success of the workshop. As the papers in this 
collection demonstrate, the workshop program refl ected some of the 
most challenging contemporary issues in refugee law. 

 We fi rst explored the divergence between states’ practices in the 
interpretation of the Convention and considered the question of 
whether uniformity in interpretation was a desirable, let alone an 
achievable, goal. Th en, we examined the developments of protection 
outside and beyond the Convention grounds by reference to various 
forms of subsidiary or complementary protection which have been 
evolving to meet needs not catered for by the Convention. 

 On the second day, the workshop considered the eff ect of the 
spread of terrorism and, in particular, the events of / on the appli-
cation of the Convention, and, especially, the consequence of these 
developments on the interpretation of the exclusion provisions in 
Article F of the Convention. 

 Th en, in an undoubted highlight of the workshop, Justice Albie 
Sachs told his own story of being a refugee when he was engaged as 
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Foreword xiii

an ANC freedom fi ghter against the apartheid regime. He related 
this experience, together with his other life experiences, to his work 
experiences as one of the original judges of the Constitutional Court 
of South Africa. Th is moving presentation explored the signifi cant 
issue of the usually unspoken, and often unacknowledged, infl uences 
on the process of judicial or quasi-judicial decision making. 

 Finally, we addressed the emerging jurisprudence concerning eco-
nomic, social and cultural claims as a basis for refugee applications 
and the search for a principled basis for such applications among 
competing approaches. 

 Th e vigorous and searching debate on these topics was largely the 
result of the careful selection of a small number of eminent partici-
pants from across a number of diff erent disciples. In this respect the 
workshop was an unusual, if not unique, event. Th e workshop was 
designed to bring academia, the judiciary and government together 
in discussion. 

 Th is concept of collaboration between academics, judges, and gov-
ernment representatives was without doubt an inspired one. Credit 
must go to David Dewitt, Associate Vice-President Research (Social 
Sciences & Humanities) and Professor of Political Science, Centre 
for International & Security Studies, York University, for the focus 
at York University on collaboration between academics and the “out-
side world.” 

 We were privileged to have Chief Justice Lutfy of the Federal 
Court of Canada as well as two Canadian Federal Court judges at 
the workshop. Judges also came from Malawi, Germany, Australia, 
South Africa, the UK and the United States and represented a wide 
cross-section of judicial opinion and approaches from both common 
law and civil law jurisdictions. Th e academic contributors also came 
from varied backgrounds including Japan, the UK, Australia and the 
United States. Participants included several senior members of the 
Canadian Ministry of Justice and Ministry of Foreign Aff airs and 
International Trade. Th e learning contained in this collection refl ects 
the diversity of the participants. 

 Th e exchange between participants was particularly productive 
because of the format of the workshop. After each key presentation 
a substantial time was allocated for discussion. Th e chair of each 
session managed the participants so that almost everybody made a 
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xiv Foreword

contribution in each session. Th is was made possible because the 
number of participants was limited to around thirty, and the partici-
pants were chosen not only for their eminence in their fi eld, but also 
their capacity to interact within the workshop’s format. 

 Th e credit for making this happen must centrally go to 
James Simeon, Assistant Professor, School of Public Policy and 
Administration, Atkinson Faculty of Liberal and Professional Studies 
and Centre for Refugee Studies, York University. He was able to make 
York University’s collaborative concept come to life as a result of his 
own work over the last fi fteen years. Th is work has spanned and 
linked academia and the judiciary in refugee law. From  to  
he was a Member and Coordinating Member of the Immigration and 
Refugee Board of Canada following a career in academia. Th en from 
 to  he was the fi rst Executive Director of the International 
Association of Refugee Law Judges (IARLJ). In this role he coordi-
nated the training of refugee law decision makers and judges around 
the world in pursuit of the Association’s main objective of provid-
ing a common understanding of refugee law. He was responsible for 
extending the work of the Association into Africa and establishing 
the African Chapter. As Executive Director, James met many of the 
judges who ultimately were invited to participate in the workshop. 
In his present role at York University he has been able to connect the 
world of judges and the world of academics in refugee law. 

 Th e contributions included in this collection form a body of work 
that will make a signifi cant contribution to current thinking on 
issues related to refugee law. It is an honour and a thrill to be part of 
this very special collaboration. I hope those who read this book will 
not only benefi t from the high quality of the contributions, but will 
share in the excitement of the collaboration which occurred at the 
workshop. 

    Justice Tony   North  
  Federal Court of Australia 

 Immediate Past President, IARLJ 
 President, IARLJ, –      
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and encouragement were felt for the full duration of our two-day 
Research Workshop. 

 In addition, a number of renowned and extraordinarily talented 
legal scholars in the fi eld international refugee law, from outside 
York University, and whose contributions are found within the chap-
ters in this collection, made superb contributions to our Research 
Workshop on Critical Issues in International Refugee Law. I must 
fi rst extend my special thanks to Professor Jane McAdam, Faculty of 
Law, University of New South Wales, for her immediate endorsement 
for the idea of holding our Research Workshop and for her enthu-
siastic support and advice throughout the planning and organizing 
of our Research Workshop and, of course, for her contribution for 
this volume. I must also extend my heartfelt thanks to Professor Guy 
Goodwin-Gill, Senior Research Fellow, All Souls College, University 
of Oxford, for kindly agreeing to present the offi  cial opening address 
at our research workshop and for his guidance and advice on how our 
Research Workshop in Critical Issues in International Refugee Law 
could, in fact, be realized. We are extremely grateful that Professor 
Goodwin-Gill was not only able to deliver his offi  cial opening 
address, that helped to set the overall tone for our research workshop, 
but for also participating in the discussions for the full duration of 
our Research Workshop and our Post-Research Workshop meeting. 
Without Professor Goodwin-Gill’s presence the Research Workshop 
would not have achieved the same measure of success. 

 I had the very good fortune to meet Professors Kate Jastram and 
Geoff  Gilbert at the International Institute of Humanitarian Law 
(IIHL) in Sanremo, Italy, in the fall of  at the course that they 
co-taught on “Refugee Law and Human Rights.” No fi ner pair of 
instructors has ever presented a course of this nature that is geared 
specifi cally for working professionals in these highly specialized 
fi elds of public international law. Th e participants at this IIHL and 
UNHCR jointly sponsored course, included: national governmental 
offi  cials, intergovernmental offi  cials, NGO representatives, academ-
ics, refugee law practitioners and judges. By the end of the course 
not only did I, and the rest of the course participants, have an chance 
to get to know both Professors Jastram and Gilbert, but I had the 
opportunity to ask whether they would be willing to participate in 
our Research Workshop on Critical Issues in International Refugee 
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Law. I was most grateful and pleased, of course, that they both agreed 
to do so. 

 I should also like to acknowledge that I relied heavily on Professor 
Jastram’s advice on how the Research Workshop should be organized, 
structured and operated. I am most happy to state that following 
our Research Workshop, Professor Jastram and I were co-applicants 
on a major international collaborative comparative research project 
entitled, “War Crimes and Refugee Status,” that was awarded fund-
ing from the International Opportunities Fund (IOF) of the Social 
Science and Humanities Research Council of Canada (SSHRC). I 
am also pleased to note that Professors Guy Goodwin-Gill, Geoff  
Gilbert, and Jane McAdam are also our collaborators on this inter-
national collaborative research project. 

 A number of other gifted and world renowned legal scholars 
in the fi eld of international refugee law also served as academic 
review commentators  and also provided their advice and guidance 
throughout the planning and preparations for our research work-
shop. Professor Obiora Okafor, Osgoode Hall Law School, served 
as the academic review commentator for our fi rst session that fea-
tured Professor Guy Goodwin-Gill’s offi  cial opening remarks and 
Chief Justice Allan Lutfy’s, Federal Court (Canada), judicial com-
mentary. Professor Elspeth Guild, Radboud University, Nijmegen, 
Th e Netherlands, and Partner, Kingsley Napley, London, served as 
the academic review commentator for the second session that fea-
tured Professor Jane McAdam’s academic paper and Justice Professor 
Harald Dorig’s, Vice-President, Senate for Asylum and Migration 
Law, Federal Administrative Court, Republic of Germany, and 
Justice Caroline Layden-Stevenson’s, Federal Court (Canada), 
judicial commentaries. Professor Audrey Macklin, Faculty of Law, 
University of Toronto, was the academic review commentator for 
Professor Geoff  Gilbert’s third session academic paper and Justice 
Geoff rey Care’s, now retired and formerly the Chairman of the 
United Kingdom’s Immigration Appeal Tribunal, and High Court 
Justice in Zambia, and the founding President of the International 
Association of Refugee Law Judges (IARLJ), judicial commentary. 
Professor Macklin also generously provided her time and advice on 
how our Research Workshop should be organized and funded. And, 
fi nally, Professor Sharryn Aiken, Faculty of Law, Queen’s University, 
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Kingston, Ontario, Canada, served as the academic review commen-
tator for the fourth session, where Professor Kate Jastram presented 
her academic paper and three judges provided their commentaries on 
her paper. Th e judicial commentators were Juan Osuna, then Acting 
Chairman of the United States Board of Immigration Appeal (BIA), 
US Department of Justice, Justice Esme Chombo, High Court of 
Malawi, and Justice Anne Mactavish, Federal Court (Canada). 

 We were very fortunate in having a number of the world’s leading 
high court and superior court jurists at our research workshop. First 
among these was Justice Tony North, now immediate-past President 
of the International Association of Refugee Law Judges, who kindly 
agreed to serve as the chair of our Research Workshop. Indeed, 
Justice North was one of the fi rst persons that I approached with 
the idea for the Research Workshop and I was most thankful and 
appreciative that he readily agreed to lend his support to this schol-
arly endeavour and, despite an extremely busy schedule, to chair 
our research workshop. In addition, Chief Justice Allan Lutfy and 
Justice Professor Harald Dorig not only served as judicial commen-
tators at our research workshop, but took on the additional task of 
chairing one of the four sessions at our research workshop. Another 
outstanding world renowned jurist presented the keynote address at 
our research workshop, Justice Albie Sachs, Constitutional Court, 
Republic of South Africa. Justice Albie Sachs presented an incred-
ibly moving keynote address at our research workshop. We are most 
grateful that he agreed to present the substance of the remarks of his 
keynote address at our research workshop in our collection for this 
volume. 

 A number of other talented and gifted academics, government 
offi  cials and NGO representatives participated in our research work-
shop, including: Professor Osamu Arakaki, Department of Law, 
Shigakukan University, Japan; Jospeh Rikhof, Senior Counsel, Crimes 
Against Humanity and War Crimes Section, Ministry of Justice, 
Government of Canada and Adjunct Professor, Faculty of Law, 
University of Ottawa; Jessie Th omson, Senior Advisor, Humanitarian 
Aff airs and Disaster Response Group, Ministry of Foreign Aff airs 
and International Trade, Government of Canada; Professor Robert 
Latham, Director, Centre for International and Security Studies, York 
University; and, Susan Davis, Executive Vice-President, Canadian 
Council for Israel and Jewish Advocacy (CIJA). 
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 Our research workshop was generously supported fi nancially by not 
only internal sources of funding at York University, but also a num-
ber of external sources of funding such as the Canadian International 
Development Agency (CIDA), the Canadian Department of Justice, 
the Law Foundation Ontario (LFO), SSHRC, the Consul General 
of Th e Netherlands in Toronto, and the Japan Foundation Toronto. 
Without their fi nancial support our Research Workshop and this 
book would not have been possible. 

 It was a distinct honour and pleasure to work with so many out-
standing and accomplished individuals on the publication of this vol-
ume, which was the direct outcome of our highly successful Research 
Workshop on Critical Issues in International Refugee Law. It was 
also deeply fulfi lling, as well as inspiring, to have the participants at 
our research workshop express their willingness to continue to col-
laborate on ongoing international and comparative research projects 
on international refugee law. Indeed, a number of new international 
collaborative research projects have come out of our research work-
shop and are currently underway. Th ere are also plans to hold future 
Research Workshops on Critical Issues in International Refugee 
Law, likely on a biennial, basis on the most pressing legal issues and 
 concerns confronting international refugee law today. 

 Finally, I would be remiss if I did not also acknowledge the con-
tribution of the staff  at Cambridge University Press for their support 
and assistance on this publication. In this regard, I should like to 
extend our special thanks to Finola O’Sullivan, Editorial Director, 
Law, Richard Woodham, Assistant Editor, Law, and Brenda Burke, 
Senior Publishing Assistant, Law, Cambridge University Press. 
I should especially like to thank Finola O’Sullivan who expressed 
an interest in this project from the outset and who was particularly 
helpful in dealing with various issues that arose at diff erent points 
throughout the stages of the development of the full manuscript for 
this publication. 
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