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With the aim of creating an autonomous regime for the interpretation
and application of the contract, boilerplate clauses are often inserted
into international commercial contracts without negotiations or regard
for their legal effects. The assumption that sufficiently detailed and clear
language will ensure that the legal effects of the contract will only be
based on the contract, as opposed to the applicable law, was originally
encouraged by English courts, and today most international contracts
have these clauses, irrespective of the governing law.
This collection of essays demonstrates that this assumption is not fully

applicable under systems of civil law, because these systems are based on
principles, such as good faith and loyalty, which contradict this approach.

giuditta cordero-moss is a professor at the Institute of Private Law,
University of Oslo, where her main areas of expertise are international
commercial law, comparative law and private international law. She
is also an international arbitrator and has in the past practised as an
international commercial lawyer in Italy, Norway and Russia.

www.cambridge.org© in this web service Cambridge University Press

Cambridge University Press
978-0-521-19789-2 - Boilerplate Clauses, International Commercial Contracts and the
Applicable Law
Edited by Giuditta Cordero-Moss
Frontmatter
More information

http://www.cambridge.org
http://www.cambridge.org
http://www.cambridge.org/9780521197892


BOILERPLATE CLAUSES,

INTERNATIONAL

COMMERCIAL CONTRACTS

AND THE APPLICABLE LAW

Edited by

GIUDITTA CORDERO-MOSS

www.cambridge.org© in this web service Cambridge University Press

Cambridge University Press
978-0-521-19789-2 - Boilerplate Clauses, International Commercial Contracts and the
Applicable Law
Edited by Giuditta Cordero-Moss
Frontmatter
More information

http://www.cambridge.org
http://www.cambridge.org
http://www.cambridge.org/9780521197892


cambridge univers ity press

Cambridge, New York, Melbourne, Madrid, Cape Town,
Singapore, São Paulo, Delhi, Tokyo, Mexico City

Cambridge University Press
The Edinburgh Building, Cambridge CB2 8RU, UK

Published in the United States of America by Cambridge University Press, New York

www.cambridge.org
Information on this title: www.cambridge.org/9780521197892

© Cambridge University Press 2011

This publication is in copyright. Subject to statutory exception
and to the provisions of relevant collective licensing agreements,
no reproduction of any part may take place without the written

permission of Cambridge University Press.

First published 2011

Printed in the United Kingdom at the University Press, Cambridge

A catalogue record for this publication is available from the British Library

Library of Congress Cataloguing in Publication data
Boilerplate clauses, international commercial contracts and the applicable

law / edited by Giuditta Cordero-Moss.
p. cm.

ISBN 978-0-521-19789-2 (hardback)
1. Standardized terms of contract. 2. Contracts – Language. 3. Foreign trade

regulation. I. Cordero-Moss, Giuditta. II. Title.
K845.S7B65 2011
346.0202–dc22
2010037106

ISBN 978-0-521-19789-2 Hardback

Cambridge University Press has no responsibility for the persistence or
accuracy of URLs for external or third-party internet websites referred to
in this publication, and does not guarantee that any content on such

websites is, or will remain, accurate or appropriate.

www.cambridge.org© in this web service Cambridge University Press

Cambridge University Press
978-0-521-19789-2 - Boilerplate Clauses, International Commercial Contracts and the
Applicable Law
Edited by Giuditta Cordero-Moss
Frontmatter
More information

http://www.cambridge.org
http://www.cambridge.org
http://www.cambridge.org/9780521197892


CONTENTS

List of contributors page xvii
Preface xxi

Introduction 1
giuditta cordero-moss

1 Overview of the book 1

2 The findings 3

3 Acknowledgments 4

PART 1 How contracts are written in practice 7

Introduction to Part 1 9

1. Negotiating international contracts: does the process
invite a review of standard contracts from the point
of view of national legal requirements? 11
david echenberg

1 How it all got started 12
1.1 Not all contractual terms are created equal 12

1.2 Imperfect information 15

1.3 Non-negotiated contracts 17

2 The end result 18
2.1 The contract as an imperfect compromise 18

2.2 Consequences 18

2. Multinational companies and national contracts 20
maria celeste vettese

1 Introduction 20

v

www.cambridge.org© in this web service Cambridge University Press

Cambridge University Press
978-0-521-19789-2 - Boilerplate Clauses, International Commercial Contracts and the
Applicable Law
Edited by Giuditta Cordero-Moss
Frontmatter
More information

http://www.cambridge.org
http://www.cambridge.org
http://www.cambridge.org/9780521197892


2 Standard contractual structures, their impact on national
legislations and the expectations of the parties 22

3 The in-house lawyer perspective 29

PART 2 Methodological challenges 33

Introduction to Part 2 35

3. Does the use of common law contract models give rise
to a tacit choice of law or to a harmonised, transnational
interpretation? 37
giuditta cordero-moss

1 Does the drafting style imply a choice of the applicable
law? 37
1.1 Tacit choice of law 39

1.2 Closest connection 41

1.3 Conclusion 43

2 Is a uniform interpretation of international contracts that
is independent from the applicable law possible? 43
2.1 Transnational sources 52

2.2 Does transnational law have the force of law? 45

2.3 Does transnational law exclude the applicable law? 47

2.3.1 Specific contract regulations 47

2.3.2 General contract regulations 48

2.4 Does transnational law provide a uniform standard? 52

3 Conclusion 60

4. Common law-based contracts under German law 62
gerhard dannemann

1 Introduction 62

2 Likely problems 64

3 Court practice 67
3.1 Shipping contracts, exclusion and penalty clauses 68

3.2 Financial securities and good faith 74

3.3 Brokerage and good faith 75

3.4 Construction contracts, warnings and fault 75

3.5 Control of standard terms and exclusion clauses 76

4 Conclusions 77

vi contents

www.cambridge.org© in this web service Cambridge University Press

Cambridge University Press
978-0-521-19789-2 - Boilerplate Clauses, International Commercial Contracts and the
Applicable Law
Edited by Giuditta Cordero-Moss
Frontmatter
More information

http://www.cambridge.org
http://www.cambridge.org
http://www.cambridge.org/9780521197892


5. Comparing exculpatory clauses under Anglo-American law:
testing total legal convergence 80
edward t. canuel

1 Introducing the comparative legal method: the first step
in evaluating total legal convergence 81
1.1 Legal convergence theory: discussion points 83

2 Exculpatory clauses: background, interaction with
contractual theories and duties 85
2.1 The role of unconscionability 86

2.2 Assent, duty to read 87

3 Testing convergence within the Anglo-American
family: towage contracts and exculpatory
clauses 93
3.1 The development of US law: Bisso and beyond 93

3.2 The common law family comparison: English law 95

3.3 The role of legal technicalities 98

4 Conclusion: a step away from total legal
convergence 101

6. Circulation of common law contract models in Europe: the
impact of the European Union system 104
jean-sylvestre bergé
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LLM in European Union Law from the University of Paris II – Panthé
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PREFACE

This book applies the method of comparative law to the practice of
international commercial contract drafting and therefore gives a quite
unusual combination of theory and practice. The underlying idea reflects
my own path in the world of international commercial contracts.

For the first part of my career I was, for more than a decade, an
in-house lawyer of multinational companies, first in Italy and then in
Norway. For all those years I have been drafting and negotiating finan-
cial and commercial contracts that were meant to be operative in a
variety of countries, from various continental European countries to
Russia and what has become the former Soviet Union. It struck me
that all contracts were written mainly on the basis of the same models,
quite irrespective of the law to which they would be subject. The models
were obviously inspired by the common law contract practice, even
though the contracts were not meant to be governed by English law.
Queries arising out of this observation would be quickly dismissed on
account of the expectation by the other contractual party, and even
more by involved financial institutions, that recognisable models would
be used. Also, these models were deemed to have proven successful in
the past. Any ambition to verify the compatibility of the models with the
applicable law would be limited to asking local lawyers to render a legal
opinion on the enforceability of the contract. These legal opinions
would focus on the absence of conflict with mandatory rules of the
applicable law, but would normally not consider the drafting style. Any
attempt to adjust the drafting style to the applicable legal tradition
would be to no avail – in part because contracts are, most of the time,
written under time pressure and in part due to the reluctance to modify
proven models. Therefore, I went on drafting and negotiating clauses
that I suspected would not always be enforceable according to their
terms.

As soon as I started working full time in academia, I took up all the
unanswered questions that had accumulated during my years as a
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corporate lawyer. The result was a research project financed by the
Norwegian Research Council that, in turn, resulted in this book.

The just-mentioned practice of structuring international contracts
according to the common law legal tradition, and not according to the
applicable law, is analysed here according to the following lines. First, it is
explained how international contracts are written, and why the drafters
often disregard the applicable law. This shows that the drafter does not
necessarily intend to subject the contract to English law: rather, the
drafter adopts the style typical for English contracts because, with its
high degree of detail and apparent exhaustiveness, it suggests that the
contract may be interpreted on the basis of its own terms and without
having to take into consideration the applicable law. This impression of
self-sufficiency is enhanced by the use of boilerplate clauses, contract
regulations that recur in all types of contract and aim at creating an
autonomous regime for the interpretation and application of the contract.

Secondly, some methodological questions are addressed: should the
inspiring common law also be given a central role in the interpretation of
international contracts? Should contracts be governed by general prin-
ciples that do not belong to a specific national law, since national laws are
not taken into particular consideration when contracts are drafted? The
analysis will show that these alternatives are not feasible and that, there-
fore, international contracts have to be governed by the national law that
is applicable according to the general conflict rules. This may lead to the
applicability of a law not belonging to the common law tradition.

The third issue addressed is: will the governing law influence the
interpretation and application of the contract? A series of boilerplate
clauses often recurring in international contracts will be analysed first
from the point of view of English law, which is the system underlying
the original drafting style, and then from the point of view of a number of
laws, representing various sub-families of the civilian tradition. The anal-
ysis will show how contract clauses may be affected by the governing law.

The material contained in this book is updated as of June 2010.

Giuditta Cordero-Moss
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