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 Introduction 

 What Good Are Lawyers?   

    Scott L.   Cummings    

   INTRODUCTION 

 What good are lawyers? It depends, of course, on whom you ask. Most Americans 
are ambivalent: When they are in need of help, they call a lawyer – and when they 
do, they are, more often than not, happy with the services that their lawyers provide.  1   
Nonetheless, Americans generally hold lawyers as a group in low repute, suspecting 
that they are more concerned with collecting fees than serving the public good.  2   

 This public cynicism refl ects a fundamental paradox at the heart of the legal 
profession. The very notion that lawyers are members of a “profession” suggests a 
delicate balance of incentives and duties that pull in different directions. In the 
United States (as in most countries), lawyers are freely engaged in the commercial 
enterprise of rendering services for a fee. They are permitted – and indeed encour-
aged – to make money, often lots of it,  3   within the boundaries of broad rules, such as 
those limiting overly aggressive (or misleading) solicitation and advertising.  4   As pro-
fessionals, they are accorded wide discretion to defi ne their own standards for admis-
sion and rules of conduct in order to promote craft expertise and quality service. In 
exchange for this privilege, lawyers are expected to embrace a set of public values – a 
code of “professionalism” defi ned by a commitment to competence, independence, 
and public service – distinguishing them from “mere” commercial actors. They 
are asked, in short, to be “public citizens” with a special obligation to promote the 
“administration of justice.”  5   This dual status – in the market, but above it; diligent 
servants of clients, but also special guardians of the “public interest” – raises our 

  1      Leo J. Shapiro & Associates, Public Perceptions of Lawyers: Consumer Research Findings  
19 (Am. Bar Ass’n 2002),  available at   http://www.abanet.org/litigation/lawyers/publicperceptions.pdf .  

  2      Id . at 7.  
  3     In 2009, the average profi t per partner at the Am Law 100 fi rms was $1.26 million.  
  4      See   Model Rules of Prof ’ l Conduct  R. 7.2, 7.3.  
  5      Model Rules of Prof ’ l Conduct, Preamble: A Lawyer ’ s Responsibilities .  
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expectations of lawyer conduct. And it inevitably causes disappointment when our 
expectations are not met.  6   

 Over the past half-century, scholars have struggled with the fundamental profes-
sional paradox and the disappointment that it has produced. A core debate within 
this literature focuses on which facet of legal practice – the public-regarding or 
the self-interested, the political or the commercial – constitutes the central aim 
of the professional project.  7   Put simply, is the professional project a  political one – 
defi ned by the protection and extension of fundamental rights and equality under 
law – or is it instead a commercial one – determined by lawyers’ material interest in 
maximizing the return on their services? Do lawyers stand for justice? Or are they an 
impediment to its full realization? 

 The answers to these questions are more complex than such simple dichotomies 
suggest. What we know is that different lawyers, at different times, in different places 
stand for different projects. This is true both within countries and across them. No 
one would mistake the central project of contemporary American lawyers with that 
of their Pakistani counterparts, many of whom so prominently took to the streets 
and risked their lives in 2007 to protest General Musharraf’s disregard for judicial 
independence. Professional projects, therefore, vary based on political and eco-
nomic conditions, and change over time: It matters whether lawyers operate in a 
less developed authoritarian state or in a highly developed liberal democratic one, 
whether they are part of a political epoch powered by the struggle for new demo-
cratic  possibilities or mired in affl uent complacency. Projects, like the profession 
itself, are also internally differentiated. Whereas we may speak of a plurality of legal 
professions, we may also identify a plurality of competing projects – some oriented 
toward more money and power, others toward more equality and empowerment. 
This does not mean that there are no commonalities or structural trends. Nor does 
it suggest the absence of a central professional logic operating under certain condi-
tions – such as an advanced capitalist economy conjoined with a liberal democratic 
state. To the contrary, our recognition of competing projects implies that there are 
winners and losers, and that we may ultimately tally score. 

 It may also be the case that the  same  lawyers simultaneously pursue different – and 
perhaps – competing projects. For instance, their actions may both enhance civil 
and political rights while undercutting economic and social ones; they may both 
promote access to justice through pro bono service while undermining it through 
practice restrictions. This duality also leaves open the possibility that individual law-
yers may  believe  that they are advancing the cause of justice, when other observers 
would argue that they in fact are thwarting it. This disagreement could be a result of 

  6      See   William H. Simon, The Practice of Justice: A Theory of Lawyers ’  Ethics  1 (1998).  
  7      Richard L. Abel, American Lawyers 20 (1989 ).  

www.cambridge.org/9780521192682
www.cambridge.org


Cambridge University Press & Assessment
978-0-521-19268-2 — The Paradox of Professionalism
Edited by Scott L. Cummings 
Excerpt
More Information

www.cambridge.org© in this web service Cambridge University Press & Assessment

What Good Are Lawyers? 3

contested normative views – a liberal lawyer’s project clashes with her conservative 
counterpart’s. It could also be a product of false consciousness on the part of lawyers, 
whose subjective beliefs about the social value of their professional contributions 
could be falsifi ed by objective measurement. 

 This book is about the role of lawyers in constructing a just society. Its central 
objective is to provide a deeper understanding of the relationship between lawyers’ 
commercial aims and public aspirations. Toward this end, it presents original theo-
retical and empirical research by some of the world’s leading scholars of the legal pro-
fession addressing the fi eld’s fundamental question: whether lawyers can  transcend 
self-interest to meaningfully contribute to systems of political accountability, ethical 
advocacy, and distributional fairness. Drawing on interdisciplinary and comparative 
perspectives, the book’s contributors offer evidence that although justice is possible, 
it is never complete. And in the ongoing struggle for justice, lawyers are complicated 
allies, often necessary – but never suffi cient – for its achievement. As the essays dem-
onstrate, lawyers take the most powerful stands for justice claims that are compatible 
with their collective interests, though episodically there are some who emerge as 
agents of transformative politics. Ultimately, how much – and what type of – justice 
prevails depends on how lawyers respond to, and reshape, the political and eco-
nomic conditions in which they practice. The possibility of justice is diminished as 
lawyers pursue self-regulation in the service of power; it is enhanced when lawyers 
mobilize – in the political arena, workplace, and law school – to contest it. 

   PRACTICAL CONTEXT: PROFESSIONAL CRISIS 

AND THE POSSIBILITY OF JUSTICE 

 “You never want a serious crisis go to waste.”  8   As political pundits know, crises are 
useful because they can convey messages – in simple, powerful terms – that expose 
underlying vulnerabilities, highlight the urgency of reform, and mobilize outrage 
to effectuate change. Reformers of the U.S. legal profession have long followed this 
piece of political wisdom.  9   Watergate helped spawn the American Bar Association 
(ABA) Model Rules of Professional Conduct and the modern system of professional 
ethics training in law school.  10   Enron brought signifi cant changes to the professional 
rules governing when lawyers can break corporate client confi dences.  11   

  8      In Crisis, Opportunity for Obama ,  Wall St. J ., Nov. 21, 2008, at A2 (quoting Rahm Emanuel, White 
House Chief of Staff ).  

  9     Austin Sarat,  Enactments of Professionalism: A Study of Judges’ and Lawyers’ Accounts of Ethics and 
Civility in Litigation , 67  Fordham L. Rev . 809 (1998–1999).  

  10      See  Carrie Hempel & Carroll Seron,  An Innovative Approach to Legal Education and the Founding of 
the University of California, Irvine School of Law  (in this volume).  

  11      Model Rules of Prof’l Conduct R. 1.13 .  
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 The idea for this volume came at a moment of “crisis” for the legal profession 
in the United States and many other countries around the world caused by the 
global fi nancial meltdown of 2008. Crisis talk, of course, is as old as the profession 
itself, so one should not overstate the peril of the current moment or rush to pro-
claim the end of old paradigms.  12   However, crises should serve a purpose and not 
be allowed to quietly recede in the rush to return to business as usual. In particular, 
they should be evaluated not just for what they demonstrate about how systems 
respond to extreme shock, but for what they reveal about the underlying distortions 
and contradictions that allowed pressure to build and the shock to have such desta-
bilizing consequences. In this spirit, I describe the evolution of the U.S. model of 
dispensing “equal justice,” not as a representative case, but a cautionary tale with 
important lessons about the impact of the professional project on the quantity and 
quality of legal services. 

 The 2008 recession posed a fundamental challenge to both the private and 
public interest sectors in the United States – and highlighted potential new syn-
ergies between them. The large law fi rm – the pinnacle of professional wealth 
and power – underwent a major restructuring characterized by partner termina-
tions, salary  reductions, and associate layoffs and deferrals. In the face of this 
upheaval, many large fi rms turned to temporary public interest placements as a 
way station for incoming or currently underemployed associates.  13   Large fi rms 
also increased their pro bono contributions, in part as a way to train underutilized 
associates. Yet, despite this short-term infusion of resources, legal aid and public 
interest  organizations struggled to respond to low-income and underserved com-
munity needs, which were exacerbated by the recession. Public interest groups 
confronted their own deep staff and infrastructure cuts caused by a decline in law 
fi rm donations, foundation grants, and federal and state funding. At this moment 
of crisis, the contours – and vulnerabilities – of the U.S. public interest law sys-
tem were thrown into sharp relief: Dependent on the monetary and volunteer 
resources of the private bar, nonprofi t public interest groups rode their wave of 
support in good times and braced against their retrenchment in bad. How did 
this come to pass? 

 The seeds of this dilemma were sown in the previous decades by important 
changes in the structure of the American legal profession that expanded the role of 
the private sector in the delivery of public interest law services – both legal aid and 

  12     Marc Galanter,  Lawyers in the Mist: The Golden Age of Legal Nostalgia , 100  Dick L. Rev . 549 
(1996).  

  13      See  Susan Dominus,  $80,000 for Year Off from Law? She’ll Take It! ,  N.Y. Times , Apr. 13, 2009, 
at A1; Jonathan D. Glater,  The Lawyer Squeeze: Layoffs and Closings in a Field Thought to Resist 
Downturns ,  N.Y. Times , Nov. 12, 2008, at B1; Karen Sloan,  Trying to Make Deferrals into Something 
Positive ,  Nat ’ l L.J ., Apr. 13, 2009, at 6.  
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 cause-oriented. One trend has been the relative growth in private practice. In the 
United States – as in many other countries around the world  14   – the number of law-
yers has increased signifi cantly since mid-century: more than fourfold, from 221,605 
in 1951 to 1,066,328 in 2000,  15   and then to 1,180,386 in 2008.  16   This increase, 
which is more than double the rate of population growth, has rested on a fragile 
foundation. First, there has been an increase in entry to the profession. Law school 
enrollment – powered by the dramatic rise in the admission of women  17   – has grown 
from slightly more than 17,000 in 1951 to roughly 43,500 in 2000; by 2008, enroll-
ment was just less than 50,000.  18   As student enrollment increased, so did tuition 
and, as a result, debt: increasing by 2005 to an average of over $50,000 for graduates 
of public law schools and nearly $80,000 for graduates of private ones.  19   Saddled 
with more debt after graduation, greater numbers entered private practice, which 
grew relative to the nonprofi t and government sphere. And within private practice, 
the large fi rm, powered by its tournament model of growth,  20   expanded in relation 
to other private practice sites – from housing 7 percent of  private sector lawyers in 
1980 to 28 percent in 2000.  21   

 During this time, law fi rms have become larger and more profi table. In the late 
1950s, there were thirty-eight law fi rms with over fi fty lawyers.  22   By 1990, over 600 
fi rms had more than sixty lawyers and several had more than 1,000.  23   Not only did 

  14      See  Marc Galanter,  More Lawyers than People: The Global Multiplication of Legal Professionals  (in 
this volume).  

  15      Clara N. Carson, The Lawyer Statistical Report: The U.S. Legal Profession in 2000  1 (2004). 
The success of supply control in the fi rst half of the twentieth century artifi cially constrained the num-
ber of lawyers per capita; as this control eroded in the second half of the century, it helped unleash 
dramatic growth.  See  Abel,  supra  note 7, at 280 tbl. 22.  

  16     Am. Bar Ass’n, Lawyer Demographics,  available at   http://new.abanet.org/marketresearch/ Public-
Documents/Lawyer_Demographics.pdf .  

  17      Carson ,  supra  note 15, at 3.  
  18      Bette H. Sikes, Clara N. Carson & Patricia Gorai, The 1971 Lawyer Statistical Report  20 

(1972); Am. Bar Ass’n, Enrollment and Degrees Awarded, 1963–2008 Academic Years,  available at  
 http://www.abanet.org/legaled/statistics/charts/stats%20-%201.pdf . On the other end of the career 
cycle, more lawyers are living and working longer, leading to the growth of lawyers 65 or older. Leigh 
Jones,  Law Firm Retirement Policies Expected to Be Hot Issue at Annual ABA Meeting ,  Nat ’ l L.J ., 
Aug. 7, 2007 (“By some estimates, a full quarter of the country’s 1 million attorneys – or 250,000 – will 
be at least 65 by 2011.”);  see also  Marc Galanter,  “Old and in the Way”: The Coming Demographic 
Transformation of the Legal Profession and Its Implications for the Provision of Legal Services , 1999 
 Wis. L. Rev . 1081 (1999).  

  19      Equal Justice Works, Financing the Future: Responses to the Rising Debt of Law Students  
3 (2006).  

  20      Marc Galanter & Thomas Palay, Tournament of Lawyers: The Transformation of the Big 
Law Firm  (1994).  

  21      Carson ,  supra  note 15, at 8.  
  22      See   Galanter & Palay ,  supra  note 20, at 46.  
  23      See  Carrie Menkel-Meadow,  Culture Clash in the Quality of Life in the Law: Changes in the Eco-

nomics, Diversifi cation and Organization of Lawyering , 44  Case W. Res. L. Rev . 621, 629–30 (1994).  
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large fi rms grow in number, they also grew in size through mergers, satellite offi ces, 
and aggressive entry-level and lateral hiring.  24   In 1991, the average size of the Am Law 
100 law fi rms was 375; by 2001, it was 621 and by 2008, 820.  25   As the big fi rms grew 
bigger, they also performed better, evident in increasing gross revenues and profi ts per 
partner.  26   Associate salaries also rose dramatically; in turn, billable hours increased.  27   

 As large fi rms grew larger and more infl uential, they also came to play a greater 
role in the public interest law system. Indeed, one of the most signifi cant trends 
over the past two decades has been the rise of pro bono activity, powered by the 
institutionalization of large-fi rm pro bono programs.  28   At the large-fi rm level, recent 
research on Am Law 200 fi rms shows that the total pro bono hours produced by 
such fi rms increased by nearly 80 percent between 1998 and 2005, while the per-
lawyer average increased by fi ve hours.  29   Between 2005 and 2008, total pro bono 
hours increased nearly 50 percent and the average hours per attorney grew by ten 
hours.  30   Among large fi rms, economic performance is positively correlated with pro 
bono service.  31   Firms that “do well” generally are better at “doing good.” 

 The rise of pro bono has resulted from interlocking trends. First, law fi rm growth 
itself laid the groundwork for an institutionalized structure of pro bono activity. As 
fi rms grew bigger and more bureaucratic, it became harder to maintain decentral-
ized systems with lawyer-initiated volunteer work, in part because of the diffi culties it 
posed for tracking cases.  32   Such systems were ill-suited to prevent potential confl icts 

  24      See  Milton C. Regan, Jr.,  Law Firms, Competition Penalties, and the Values of Professionalism , 13 
 Geo. J. Legal Ethics  1, 9 (1999).  

  25     2009 Am Law 200 Data (on fi le with author); 2002 Am Law 200 Data (on fi le with author); 1992 Am 
Law 200 Data (on fi le with author).  

  26     Scott L. Cummings,  The Politics of Pro Bono ,  52 UCLA L. Rev . 1, 37 (2004).  
  27      Id .  
  28      See id .  
  29     Steven A. Boutcher,  The Institutionalization of Pro Bono in Large Law Firms: Trends and Variation 

Across the AmLaw 200 ,  in   Private Lawyers and the Public Interest: The Evolving Role of Pro 
Bono in the Legal Profession  145 & fi g. 7.2 (Robert Granfi eld & Lynn Mather eds., 2009).  

  30     Total hours increased from 3,768,510 to 5,567,231; average hours grew from 38.25 to 48.77. The 
average hour-per-lawyer fi gure includes those fi rms that are in the ranking but did not report data and 
therefore are included as reporting 0 hours. If the average is taken based only on fi rms that reported 
data, the increase is 12 hours, from 40.48 in 2005 to 52.73 in 2008.  Compare  2009 Am Law Pro Bono 
Survey (on fi le with author),  with  2006 Am Law Pro Bono Survey (on fi le with author).  

  31      See  Boutcher,  supra  note 29, at 149;  see also  Rebecca L. Sandefur,  Lawyers’ Pro Bono Service and 
American-Style Civil Legal Assistance , 41  Law & Soc ’ y Rev . 79 (2007). For other discussions of the 
relationship between profi tability and pro bono contributions, see Debra Burke et al.,  Pro Bono 
Publico: Issues and Implications , 26  Loy. U. Chi. L.J . 61, 82–83 (1994); Marc Galanter & Thomas 
Palay,  Public Service Implications of Evolving Law Firm Size and Structure ,  in   The Law Firm and the 
Public Good 19 , 44 tbl.2–3, 45 tbl.2–4, 46 (Robert A. Katzmann ed., 1995).  

  32      See  Cynthia Fuchs Epstein,  Stricture and Structure: The Social and Cultural Context of Pro Bono 
Work in Wall Street Firms , 70  Fordham L. Rev . 1689, 1695 (2002) (suggesting that a “laissez faire” 
approach to pro bono activity works against substantial commitment).  
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of interest. As large fi rms became increasingly organized around departments, spe-
cialties, and functional roles, the institutionalization of formal, centralized pro 
bono programs seemed less of a leap.  33   Firm growth also created more revenue and 
“organizational slack,” which could be used to subsidize additional unpaid work.  34   
Finally, increases in size, particularly at the bottom of the fi rm pyramid, created 
new challenges for professional development. Large numbers of associates required 
opportunities for training and signifi cant responsibility. Pro bono work was a way to 
provide them. 

 The rise of organized pro bono was also linked to a rise in demand. Although 
direct historical comparisons are not possible, the available data point to growth 
in both the number and size of public interest law groups over the movement’s 
lifespan. In the mid-1970s, there were roughly 100 public interest law groups 
(excluding legal aid organizations) with approximately 6 attorneys per group;  35   
in addition, there were over 850 legal aid offi ces with 3 attorneys per offi ce.  36   
According to Nielsen and Albiston’s most recent fi gures, the number of public 
interest law organizations, including legal aid groups, has surpassed 1,000, and 
the average number of lawyers per group has nearly doubled since 1974, from 7 
to 13.  37   Based on the early data, a rough estimate of the total size of the public 
interest bar in the mid-1970s was 3,600; in contrast, projecting from the 2004 
data places the total fi gure at 13,000. During this period, the proportion of public 
interest lawyers in the total lawyer population has remained relatively constant at 
about 1 percent. 

 As the public interest law sector has developed, it has confronted economic chal-
lenges that have heightened the importance of private sector alliances. In Rhode’s 
study of public interest law groups, almost all reported major challenges raising 
revenue, particularly for general operating expenses and litigation.  38   The strain on 
resources has created challenges in recruiting and retaining talented public inter-
est lawyers whose salaries are low (at $38,500, average entry-level salaries of public 
interest lawyers are the lowest of any practice setting according to the  After the JD  

  33     For a general overview of the transformation of large fi rms, see  Robert L. Nelson ,  Partners with 
Power: The Social Transformation of the Large Law Firm  172–80 (1988).  

  34     Sandefur,  supra  note 31, at 93 (quoting  Richard M. Cyert & James G. March, A Behavioral 
Theory of the Firm  37 [1963]).  

  35      Nan Aaron, Liberty and Justice for All: Public Interest Law in the 1980s and Beyond  (1989) 
(reporting as of 1975).  

  36      Earl Johnson, Jr., Justice and Reform: The Formative Years of the American Legal Services 
Program  188 (1978) (reporting as of 1972).  

  37     Laura Beth Nielsen & Catherine Albiston,  The Organization of Public Interest Practice: 1975–2004 , 
84  N.C. L. Rev. 1591 (2006 ).  

  38     Deborah L. Rhode,  Public Interest Law: The Movement at Midlife , 60  Stan. L. Rev . 2027, 2056–57 
(2008).  
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research  39  ) and whose debt loads have increased.  40   In the face of economic con-
straints, public interest lawyers have relied heavily on pro bono support for their 
work. Rhode’s study showed that about four-fi fths of leading public interest groups 
reported extensive or moderate collaboration with the private bar.  41   

 Constraints on federally funded legal aid have also contributed to greater demand 
for pro bono services. The erosion in legal aid for the poor has resulted from reduc-
tions in federal funding and restrictions on advocacy. By 1996, congressional autho-
rization for legal services had fallen to a level 50 percent below its peak in 1980.  42   
That same year, Congress banned federally funded programs from engaging in a 
range of activities including litigation involving class actions, the representation 
of aliens, and recovery of court-awarded attorney’s fees.  43   Legal services programs 
receiving federal subsidies were also prohibited from using nonfederal funds to 
engage in any of the banned activities.  44   Such limitations forced poverty lawyers to 
seek other revenue sources.  45   Despite successful efforts to diversify funding, the cur-
rent civil legal aid system has remained chronically underfunded and, as a result, 
unable to adequately serve its client constituency.  46   

  39      Ronit Dinovitzer et al., Am. Bar Found. & NALP Found. for Law Career Research & Educ., 
After the JD: First Results of a National Study of Legal Careers  43 (2004). Public interest 
salaries have declined in relation to law fi rm salaries. In the early 1970s, the ratio of private fi rm to 
public interest salaries was 1.5:1. In 2004, the ratio of private fi rm (more than 20 lawyers) to public 
interest salaries was roughly 3:1; the ratio of big fi rm (more than 250) to public interest salaries was 
3.6:1.  Compare  Neil K. Komesar & Burton A. Weisbrod,  The Public Interest Law Firm: A Behavioral 
Analysis ,  in   Public Interest Law: An Economic and Institutional Analysis  80, 83 (Burton A. 
Weisbrod et al. eds., 1978), and  Dinovitzer et al .,  supra , at 43.  

  40      Equal Justice Works ,  supra  note 19, at 1.  
  41     Rhode,  supra  note 38, at 2070.  
  42      See  Alan W. Houseman,  Civil Legal Assistance for Low-Income Persons: Looking Back and Looking 

Forward , 29  Fordham Urb. L.J . 1213, 1222 (2002). As of 2008, federal funding was nearly fi fty-three 
percent below what it was in 1980 when adjusted for infl ation.  Alan W. Houseman, Ctr. for Law & 
Soc. Policy, Civil Legal Aid in the United States: An Update for 2009 , at 13 (2009),  avail-
able at   http://www.clasp.org/admin/site/publications/fi les/CIVIL-LEGAL-AID-IN-THE-UNITED-
STATES-2.pdf .  

  43     Omnibus Consolidated Rescissions and Appropriations Act of 1996, Pub. L. No. 104–134, § 504(a)
(7), (11), (13), 110 Stat. 1321, 1321–53 to –55.  

  44      See   Brennan Ctr. for Justice, Restricting Legal Services: How Congress Left the Poor 
with Only Half a Lawyer  7 (2000),  available at   http://brennan.3cdn.net/3cbbeedd52806583b1_
osm6blo8g.pdf .  

  45     Primary sources include grants from state and local governments, interest on lawyers’ trust fund 
accounts, and private donors.  See   Alan W. Houseman, Ctr. for Law & Soc. Policy, Civil Legal 
Aid in the United States: An Overview of the Program in 2003 , at 4 (2003),  available at   www.
clasp.org/admin/site/publications/fi les/0153.pdf ; Deborah L. Rhode,  Whatever Happened to Access to 
Justice? , 42  Loy. L.A. L. Rev. 869, 908  (2009).  

  46      Legal Servs. Corp., Documenting the Justice Gap in America  1–4 (2d ed. 2007),  available at  
 http://www.lsc.gov/justicegap.pdf .  
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 America’s pro bono system has evolved against this backdrop. In 1981, the Legal 
Services Corporation required that its grantees make a “substantial amount” of 
funds available for private attorney involvement.  47   This requirement encouraged 
the expansion of programs designed to recruit, train, and connect pro bono volun-
teers with low-income clients. In 1980, about ninety such programs existed.  48   Today 
there are approximately 900.  49   Pro bono contributions to these programs constitute 
a signifi cant part of the nation’s civil legal aid structure, accounting for between 
one-quarter and one-third of overall legal aid services.  50   Large-fi rm lawyers play an 
increasingly prominent role in this pro bono system overall and provide crucial rep-
resentation in matters that federally supported programs are barred from accepting. 

 The organized bar has actively promoted pro bono as a way to shore up gaps 
in legal aid and public interest representation, focusing special attention on large 
law fi rms. The ABA’s Model Rule of Professional Conduct 6.1 provides that every 
lawyer “should aspire to render at least (50) hours of pro bono publico legal services 
per year,” and that a “substantial majority” should assist “persons of limited means” 
or organizations that help them.  51   Additional assistance should go to activities that 
improve the law, legal profession or legal system, or that support “civil rights, civil 
liberties or public rights, or charitable, religious, civic, community, governmental 
and educational organizations” if payment of fees would “signifi cantly deplete the 
organization’s economic resources or would be otherwise inappropriate.”  52   By giving 
preference to low-income and other underserved clients, the Rule seeks to channel 
pro bono work toward those who need help most. To encourage compliance with 
this aspirational standard, the organized bar has relied most heavily on recruitment 
and recognition initiatives. Professional initiatives have interacted with powerful 
market-based incentives for public service, particularly law fi rm rankings by major 
legal publications. In particular,  The American Lawyer ’s 1994 decision to begin pub-
licly ranking fi rms based on the depth and breadth of their pro bono performance 

  47      Legal Servs. Corp., Adoption of Principles on Private Bar Involvement  (1981). Under the 
program, Legal Services Corporation grantees are required to use 12.5% of their federal funds to sup-
port private attorney involvement. 45 C.F.R. § 1614.2 (2009).  

  48      See   Meredith McBurney, The Impact of Legal Services Program Reconfiguration on Pro 
Bono  1 (2003);  see also  Esther F. Lardent,  Structuring Law Firm Pro Bono Programs: A Community 
Service Typology ,  in   The Law Firm and the Public Good ,  supra  note 31, at 59, 75 (putting the num-
ber of pro bono programs at about fi fty).  

  49     The American Bar Association’s current directory of pro bono programs lists approximately 900 groups; 
there are 96 in California and 66 in New York. American Bar Association, Standing Committee on 
Pro Bono & Public Service and the Center for Pro Bono, Directory of Pro Bono Programs,  http://
www.abanet.org/legalservices/probono/directory.html  (last visited Oct. 12, 2010).  

  50     Sandefur,  supra  note 31, at 102.  
  51      Model Rules of Prof ’ l Conduct R . 6.1 (2009).  
  52      Id .  
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dramatically altered fi rm behavior and contributed to a rise in organized pro bono 
programs at law fi rms and an increase in pro bono hours. 

 The rise of pro bono programs at large fi rms has not just contributed to a more 
“market-reliant” system of legal services delivery in the United States;  53   it has also 
reframed the professional project by underscoring new linkages between private 
 lawyers’ commercial and professional aims. A recent study I conducted with Deborah 
Rhode on the challenges faced by large-fi rm pro bono programs in the economic 
recession illuminated these connections.  54   In the face of the worst economic down-
turn since the Great Depression, law fi rms initiated a wave of deferrals, furloughs, 
and layoffs. As part of this restructuring, in 2009 more than fi fty Am Law 200 fi rms 
offered incoming associates subsidies of up to $80,000 to spend a year working for 
nonprofi ts or government agencies.  55   The primary impetus for the placements was 
economic: Each deferred associate was estimated to save the fi rm up to $100,000 
because the fi rms’ costs in terms of salary and support would exceed revenue at 
junior billing rates. The deferrals would allow fi rms to quickly restock their asso-
ciate ranks once the recession passed, with placed associates returning to the fi rms 
with relevant skills acquired while working in the public interest. These placement 
programs therefore underscored the increasing overlap between commercial and 
professional projects. 

 In general, the pro bono counsel we surveyed saw temporary placements as 
 opportunities to reinforce commitment to pro bono work and to build a constituency 
for its support within the fi rm.  56   They believed that a stint in public service could make 
associates “more likely to think of it as a natural part of their practice.” These lawyers 
could “at the very least be mentors to other lawyers here and . . . continue to do, as part 
of our pro bono program, the types of work they did during [their placement] year.” 
Counsel were eager to take advantage of the knowledge accumulated during the year 
away from the fi rm: “My hope is that I have all these [associates] with areas of exper-
tise [who] will come back knowing what it is to be a [public interest] advocate, [and 
who will] . . . continue to have deeper connections with groups that they went to work 
with.” Other counsel hoped that the placements would infl uence associate attitudes 
concerning not only pro bono practice, but also professional life more broadly. At a 
minimum, the experience might “put to rest” the notion that “public interest lawyers 
are lazy and not effective.” It might also reduce “feelings of  entitlement” and provide 
skills that would give associates a competitive career advantage. 

  53      See  Rebecca L. Sandefur,  Lawyers’ Pro Bono Service and Market-Reliant Legal Aid ,  in   Private 
Lawyers and the Public Interest ,  supra  note 29, at 95.  

  54     Scott L. Cummings & Deborah L. Rhode,  Managing Pro Bono: Doing Well by Doing Better , 78 
Fordham L. Rev. 2357 (2010).  

  55     Rachel Breitman,  Time Well Spent ,  Am. Law ., July 2009, at 15, 15.  
  56     Cummings & Rhode,  supra  note 54, at 2418.  
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