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la réticence dolosive

application of 67–73
concept 379

Lamfalussy process
effectiveness of 337
MiFID 331–3

Land of Leather 238–40
Law of Property Act 1925, enforcement

of mortgages 201
Lawley v Hooper 162
lease agreements 283
legal fees cases 71, 72–3
Lehman Brothers collapse, impact 378
liability

misinformation see information
provision

modified proportional liability 324
precontractual liability 322

life insurance cases 12
Lisbon strategy 384–5
Lithuania

common law elements 276
good faith 278–82
gross disparity principle 282–3

harmonisation of financial law,
overview 275–88

lease agreements 283
private law reform 276–8
standard terms and conditions

283–5
unfairness provisions 277
UNIDROIT Principles, transplant of

275–6
voidable contracts 285–8

loan securities 292–6
loans disguised as sales, 156–7
Lodge, Thomas, academic literature 155
loyalty

protection against unfairness, as
62–78

unconscionability, and 67–8
Lushington, Doctor, judgments 38–9

Macneil, Ian, relational contract
theory see relational contract
theory

managers, bond issues 311–12
Mansfield, Lord, judgment 150–1
maritime salvage cases,

unconscionability in 38–9
Markets in Financial Instruments

Directive (MiFID) 380
effectiveness as harmonisation

measure 344–8
‘honestly, fairly and professionally’

requirement 331–3
implementation 337–9
Implementing Directive

implementation 387
overview 331–3

importance 247
inducement regime 331–7
kickback payments 326–49
Lamfalussy process 331–3
Level 1 and Level 2 Directives 331–3
overview 265–6

Mazeaud, Professor D., academic
literature 77–8

McKaay, Professor E., academic
literature 68

medicines, prohibition of kickback
payments 328, 387

index 411

www.cambridge.org© in this web service Cambridge University Press

Cambridge University Press
978-0-521-19053-4 - Unconscionability in European Private Financial Transactions:
Protecting the Vulnerable
Edited by Mel Kenny, James Devenney and Lorna Fox O’Mahony
Index
More information

http://www.cambridge.org/9780521190534
http://www.cambridge.org
http://www.cambridge.org


Mikelenas, Valentinas, academic
literature 277

Millet, Lord Justice, judgment 32–3,
176–7

minor’s contracts, personal characteristic
risk and 110–12

misleading actions, concept 353–4
misleading information 216–18
misleading omissions, overview 354–8
misrepresentation

Act of 1967 170
damages 170, 171
rescission of contract 171
torts see torts
vitiating factor, as 166, 170–2

misselling of unsuitable products, TCF
enforcement decisions 242–3

mistake
common mistake 168
concept 246
relief for 256–9
unconscionability as 379
unilateral mistake see unilateral

mistake
vitiating factor, as 166, 168–70

modified proportional liability 324
Morris, P., academic literature 210
mortgage cases, overview 29–30, 57–9
mortgage lenders

global financial crisis, and 194
licensing 190
OFT guidance on 193–4

mortgage value, meaning 299–300
mortgages

AJA provisions as to repossessions 185
CCA provisions 186
comparison 187–8
courts’ jurisdiction 187–8, 201
debt level 188
divided market 186–7
enforcement 200–3
equitable mortgages see equitable

mortgages
equity, and 195
exit fees Statement of Good

Practice 224
financial education of borrowers,

and 189

FSMA provisions see Financial
Services and Markets Act
2000 (FSMA)

information provision see
information provision

Key Facts Illustration 191–2
legislation 185
lending 189–90
market regulation

aims 188–90
‘decentred’ approach 188–90
licensing 190
overview 188–94, 201–3

MCOB regime 191–2, 201–3
post-Turner approach 194
Regulated Mortgage Contracts see

Regulated Mortgage
Contracts

repossession
AJA provisions 185
Protocol 185

routes to redress 185, 199–203
security bill of sale, by 293–4
security for bank loan, as 296–300
Turner Review 194
unconscionability and, overview

184–5
Multiservice Bookbinding Ltd v Marden

181–2
Murray v Harding 151

National Commercial Bank (Jamaica)
Ltd v Hew 176–7

National Consumer Council, report on
information provision 215

needs test for information 356–7
negligence, tort of 267
negligent misstatement, tort of 170
Netherlands

academic literature 17
conduct of business rules 264–5, 268
contract law, protection of weaker

parties 256–9
Convention rights 17
courts, power to test legislation 17
family members in suretyships,

protection of 256–9,
271, 389

412 index

www.cambridge.org© in this web service Cambridge University Press

Cambridge University Press
978-0-521-19053-4 - Unconscionability in European Private Financial Transactions:
Protecting the Vulnerable
Edited by Mel Kenny, James Devenney and Lorna Fox O’Mahony
Index
More information

http://www.cambridge.org/9780521190534
http://www.cambridge.org
http://www.cambridge.org


fundamental rights and family
suretyship cases 256–9

good faith, concept 379
Kouwenberg v Rabobank 264–5
mistake

concept 379
relief for 256–9

non-professional investors,
protection of 271, 389

private law, concepts 267
protection of weaker parties,

contract law 256–9
Snijders, H. J. 17
substantive freedom of contract,

development 17
suretyship cases

approach to protection in 383
fundamental rights, role of 381
overview 17

Nicholls, Lord, judgments 35, 117–18
Nobles, R., academic literature 211
non-professional investors, protection

of 387–9
North, Lord Keeper, judgment 157, 158–9
Northington, Lord, judgment 29–30
notice of wrongdoing, cases 117–18
Nott v Hill 158–9
Nottingham,Lord, judgment156–7, 158–9
nullity see annulment of contracts

Office of Fair Trading (OFT)
bulletins 195–6
coordinated action 188
consultations 193–4
guidance 195–6
guidance on licensed lenders 193–4
information sharing 188
licensing of mortgage lenders 190
mortgages, as to 185, 186–7
role of 208
‘watch-dog’ role 195–6

Office of Fair Trading v Abbey National
Plc 196–7

Ombudsman see Financial Services
Ombudsman (FSO)

‘one shot’ contract see discrete contract
(‘one shot’)

Ord, Mark, academic literature 150

pactum commissorium, prohibition of
49–50, 60

pacta sunt servanda, application of
47, 50

Pareto efficiency of contracts 132–5
Parmalat bonds case 321
payment protection insurance (PPI), TCF

enforcement decisions 238–43
penal bonds, relief from 31
penalty clauses

clauses abusives legislation 64–5
efficiency of 134
penal bonds 31

personal characteristic risk
contractual risk, as 107
unconscionability, as to 110–12

personal securities 292–3
‘plain and intelligible language’

requirement for contract
terms 196–7

Plowden, F., academic literature 153
plural theories approach to defining

flawed contracts 88–9
Poland

adoption of Directives 289
bank-client relationship,

development 290
bank guarantees, use of 293
bank loan contracts see bank loan

contracts
bills of exchange, use of 293
cases 23–4
constitutional freedom of contract,

development 25
constitutional rights 23–4
courts’ intervention

abusive clauses 303–5
unfair contracts terms 303–5

floating charges, use of 293
foreclosure, use of 294–6
growth of financial market 289–90
limitations to freedom of contract

23–4
loan securities 292–6
mortgage value, determining 300
mortgages

security bill of sale, by 293–4
security for bank loan, as 296–300

index 413

www.cambridge.org© in this web service Cambridge University Press

Cambridge University Press
978-0-521-19053-4 - Unconscionability in European Private Financial Transactions:
Protecting the Vulnerable
Edited by Mel Kenny, James Devenney and Lorna Fox O’Mahony
Index
More information

http://www.cambridge.org/9780521190534
http://www.cambridge.org
http://www.cambridge.org


Poland (cont.)
registered pledges, use of 293
substantive freedom of contract,

development 24
succession law 301–3
sureties, use of 292–3
tenancy agreement case 23–4
unfair contracts terms, provisions

303–5
Pollock, Sir Frederick, academic

literature 26–9, 32
‘poor and ignorant persons’, cases 111–12
Portland Building Society v Dusangh 181
Posner, E., academic literature 130–1
post-obit bonds, cases 157–8
post-sale conduct 224–5
Powell, John Joseph, academic

literature 28
Pre-Action Protocol for Possession

Actions based upon Mortgage
Arrears (Protocol) 272–3

courts’ jurisdiction as to mortgages
187–8

overview 185
precontractual liability 322
prenuptial agreements 12
pressure, use of 220–1
presumed undue influence 174, 175–8
presumption and court procedure 337–9
‘Principles for Businesses’ (FSA)

211–12, 218–19, 233–4
Principles of European Contract Law

(PECL)
overview 272–3
standard terms and conditions 284–5
transplant of provisions 277
voidable contracts 287

Principles of European Law on Service
Contracts (PEL SC) 272–3

private law
approaches to unconscionability

areas of challenge 379–81
challenges to 379–86
codification challenges 380
constitutional challenges 379–80
contrasted with public law 379–81
convergence with public law 246–74
European law challenges 380

judicial harmonisation
challenges 381

codification 380
concepts of unconscionability 246
conduct of business rules, and

262–73
fundamental rights, and 249–62
reform 276–8

products, suitability of 219
project

aims 377
problems of research 377–8
propositions 395–6

property sales
cases 68–73
disguised as loans 156–7

Protection from Harassment Act
(PFHA) 1997, ‘stop now
orders’ 359–60

protection of weaker parties see also
unequal bargaining power

approaches to 386–9
common law, under see common law
conduct of business rules 262–6, 388–9
consumer contracts 53–5, 61
contract law 256–9
differing levels 388–9
extent of protection 246, 256–9, 387
family members in suretyships 387–9
fundamental rights, and 249–51
identifying vulnerable groups

217–18
limitations to freedom of contract

49–50, 60
non-professional investors 387–9
overview 7, 26–45
risk, and 389–93
usurious contracts 50–2

psychology of decision making 340–1
public law

approaches to unconscionability
contrasted with private law 379–81
convergencewith private law 246–74

growing influence as to
unconscionability 246

public placements, auditing of
company financial
statements 313

414 index

www.cambridge.org© in this web service Cambridge University Press

Cambridge University Press
978-0-521-19053-4 - Unconscionability in European Private Financial Transactions:
Protecting the Vulnerable
Edited by Mel Kenny, James Devenney and Lorna Fox O’Mahony
Index
More information

http://www.cambridge.org/9780521190534
http://www.cambridge.org
http://www.cambridge.org


quality improvement without
impairment, kickback
payments 335–6

Race Relations Act 1976 as to
provision of goods and
services 223

Ramsay, I., academic literature 53,
215–16

rating agencies
bond issues 312–13
duty of disclosure 312–13
liability for misinformation 318–20

real securities
overview 292
use of 293

Redgrave v Hurd 171–2
‘reflexive individual’ concept 390
registered pledges, use of 293
Regulated Mortgage Contracts

comparison with equitable
mortgages 187–8

overview 186
routes to redress 199

relational contract theory
application of 101, 102
common contract norms 102
consent and agreement in 103
contract law, and 100–7
degree of necessary protection from

unfair terms, issue of 106
development 100
individual conduct model 107
insights as to unconscionability 102
meaning of relational contract 101
non-doctrinal basis 103–4
peripheral nature of

unconscionability 105
social dimension of contract norms,

and 103
transactional focus 104
transactional risk, and 125–6
unconscionability, as to 100–7
unconscionability models 107–15

relational risk
contractual risk, as 107
unconscionability, as to 112–13
undue influence and 112–13

reliefs
forfeiture, from 29–30
penal bonds, from 31

remedies
economic analysis of see economic

analysis of remedies
types 130
variation between jurisdictions 129–30

replacement of unfair terms
economic analysis 141–2
use of 129–30

rescission of contract
economic analysis 140–1
misrepresentation, for 171
use of 130

‘responsibilised’ firms, overview 394
responsibility

allocation 394
models 394–5
self-responsibility, emphasis on 393–4
unconscionability, and, overview

393–5
responsibility and choice in value of

choice theory 92–3, 95–7
‘responsible lending’ concept 219
Retail Distribution Review (RDR)

219–20, 222
retailers, bond issues 311–12
Richards v Brown 150–1
Rigby, Lord Justice, judgment 31
risk

information provision as to 356–7
informed decision making and 363–4
risk-based approach to regulation by

FSA 232–3
systemic risk and presumption of

unfairness 238–40
unconscionability, and 389–93

risk management by banks 292–6
Romilly MR, judgment 114
Royal Bank of Scotland v Etridge (No. 2)

115–22, 126–7, 176, 178–9

sale of property see property sales
Sale of Reversions Act 1867 114
sale of reversions legislation 114
Scanlon, T.M., academic literature 89
Scarman, Lord, judgment 173

index 415

www.cambridge.org© in this web service Cambridge University Press

Cambridge University Press
978-0-521-19053-4 - Unconscionability in European Private Financial Transactions:
Protecting the Vulnerable
Edited by Mel Kenny, James Devenney and Lorna Fox O’Mahony
Index
More information

http://www.cambridge.org/9780521190534
http://www.cambridge.org
http://www.cambridge.org


scope of work 2–3
second mortgages see equitable

mortgages
securities for loans 292–6
security bill of sale, mortgage of goods

by 293–4
Selborne, Lord, judgment 37–8
Select Committee on Usury Laws

(1818) 164–5
self-regulation, banking 209–10
self-responsibility see responsibility
setting aside

academic literature 26–9
consumer credit transactions 34
unconscionable transactions 33–4
undervalue 32, 34
undue influence 32–3

share sales cases 73–7
Sheridan, L. A., academic

literature 157
Shiffrin, Seana, academic literature

86–7
Slovenia

academic literature 15
cases 11, 13
constitutional rights 14–15
courts’ duties 14–15
credit agreement case 13–14, 15
formal and substantive freedom of

contract distinguished 15
limitations to freedom of contract

14–15
remedies 14, 15
substantive freedom of contract,

development 12–15
usurious contracts 13–14

Smith, Adam, ‘invisible hand’
theory 132

social justice, balanced with autonomy
386–7

Social Justice Manifesto, overview
7–8

social policy reasons for non-
enforcement 40–2

social state principle and autonomy
259, 387–8

solidarity and freedom of contract
386–7

Spain 59–61
constitutional rights 24
consumer contracts

protection of weaker parties
53–5, 61

standard terms and conditions
55–7

good faith provisions 46–9, 60
legislation as to unconscionability,

overview 46, 59–61
mortgages 57–9
protection of weaker parties

consumer contracts 53, 60
limitations to freedom of contract

49–50, 60
overview 50–2

unfair contracts terms 57–9
unfairness

forbidden contracts 49–50
mortgages 57–9
standard terms and conditions

55–7
usurious contracts provisions

50–2, 61
Spurgeon v Collier 29–30
standard terms and conditions

core terms 196
PECL provisions 284–5
‘plain and intelligible language’

requirement 196–7
use of 195
UTR as to 196–8

‘stop now orders’ as to harassment
359–60

Story, Joseph, academic literature 34
succession law as to bank loan

contracts 301–3
suitability

advice, of 218–19
fairness, and 218–20
products, of

mis-selling of unsuitable products
242–3

overview 219
targeting, of 219

sureties
approach to protection 383
family members, protection of 387–9

416 index

www.cambridge.org© in this web service Cambridge University Press

Cambridge University Press
978-0-521-19053-4 - Unconscionability in European Private Financial Transactions:
Protecting the Vulnerable
Edited by Mel Kenny, James Devenney and Lorna Fox O’Mahony
Index
More information

http://www.cambridge.org/9780521190534
http://www.cambridge.org
http://www.cambridge.org


fundamental rights, role of
249–51, 381

transactional risk, and 115–22
use of 292–3

‘taking advantage’ of consumers 219,
220–1

targeting, suitability of 219
taxonomy of unconscionability 81
tenancy agreement case 23–4
third parties, guarantors as

cases 35–6
CFR provisions 42–3
undue influence see undue influence

Thurlow, Lord, judgment 161, 162–3
torts

deceit 170
misrepresentation, for 170
negligence 267
negligent misstatement 170

transactional neglect theory
(Bigwood) 177

transactional risk
behavioural economics and 123–5
catching bargains, and 113–15
contractual risk, as 107
identifying, approaches to 122–6
identifying common elements 123
identifying role of 100
implications 122–7
incidence 122–6
nature 122–6
overview 127–8
regulation 121–2
relational contract theory see

relational contract theory
relational contract theory and 125–6
suretyships, and 115–22
theory 99–100
unconscionability, and 99–128
undue influence and 115–22

‘Treating Customers Fairly’ (TCF)
Initiative

aggressive practices 358
‘consumer outcomes’ see ‘consumer

outcomes’ (FSA)
consumer views 213
‘cradle to grave’ approach 352

development 231–5
enforcement decisions 238–43
evidence of breach 207
FSA’s approach 212–13
importance 205
measuring outcomes 218, 219
misleading actions 353–4
misleading omissions 356–7
move to 212
overview 231–8, 243–5
publications 234–5
regulatory regime 211–12
requirements 235–8

Tudor, O. D., academic literature
159–60

Turner Review 194
Tversky, A., academic literature 95–6

unconscionability
application of 129
approaches to 36–45, 82–9
causes 309
CFR provisions 42
civil law 393
common law approaches 379
commonality of elements 397
concept 1, 246
conference 1–2
constitutionalisation 381–4
contract law see contract law
courts see courts
defining

problems of 79–81
reasons for haziness in 80–1

distinction of formal and substantive
80, 105–6, 326–49

economic analysis of remedies
129–43

economic approaches 132–5
enforceability 129
exception to freedom of contract,

as 379
fairness as indicator 106–7
fragmented approaches 246, 397–8
freedom of contract see freedom of

contract
fundamental rights see fundamental

rights

index 417

www.cambridge.org© in this web service Cambridge University Press

Cambridge University Press
978-0-521-19053-4 - Unconscionability in European Private Financial Transactions:
Protecting the Vulnerable
Edited by Mel Kenny, James Devenney and Lorna Fox O’Mahony
Index
More information

http://www.cambridge.org/9780521190534
http://www.cambridge.org
http://www.cambridge.org


unconscionability (cont.)
good faith see good faith
harmonisation of approaches see

harmonisation
individual conduct model

conception 108–9
justifications 79–98, 130–1
key themes 386–95
loyalty see loyalty
mistake see mistake
models 107–15
‘mopping up’ role 89
mortgages see mortgages
network of approaches, development

of 398
overview of approaches 82
peripheral nature in relational

contract theory 105
polycontextual nature 396
private law and see private law
problems of researching 377–8
public law and see public law
reason for non-enforcement, as

39–40
relational contract theory, as to

100–7
relational contract theory insights 102
relational risk as to 112–13
remedies see remedies
responsibility, and see responsibility
risk see risk
standard 130–1
taxonomic issues 81
transactional risk, and see

transactional risk
unfairness, as 62–3
value of choice theory see value of

choice theory
unconscionable dealing as vitiating

factor 166, 180–2
unconscionable financial transaction,

meaning 247–9
unconscionable transactions, setting

aside for 33–4
undervalue

cases 111–12
setting aside for 32, 34
statutory provisions 32

underwriters, bond issues 311–12
undue influence

academic literature 120–1
actual 174–5
cases 117–18
concept 246
domestic infringement, as 359
factors in 360
overview 174
presumed 174, 175–8
relational risk, and 112–13
setting aside for 32–3
transactional risk, and 115–22
uninformed decision making, and

360–1
vitiating factor, as 166, 174–80

unequal bargaining power
approach to defining flawed

contracts 82
courts’ duty to intervene 387–8
gross disparity principle 282–3

Unfair Commercial Practices Directive
(UCPD)

aggressive practices see aggressive
practices

context 351–3
coverage 351–3
‘cradle to grave’ approach 351–3
implementation 198, 350–1
misleading actions 353–4

Unfair Contract Terms Act (UCTA)
1977

enactment 81
overview 206

unfair contracts terms, courts’
intervention 303–5

unfair credit relationships, CCA
provisions 352

Unfair Practices Regulations (UPR)
2008, provisions 198

unfair terms
CCA provisions 195, 198–9
Consumer Credit Act 2006

provisions 198–9
legislation 206, 303–5

unfair terms regulations
core terms, as to 206–7
fair dealing standard 195

418 index

www.cambridge.org© in this web service Cambridge University Press

Cambridge University Press
978-0-521-19053-4 - Unconscionability in European Private Financial Transactions:
Protecting the Vulnerable
Edited by Mel Kenny, James Devenney and Lorna Fox O’Mahony
Index
More information

http://www.cambridge.org/9780521190534
http://www.cambridge.org
http://www.cambridge.org


fairness, as to 196–8
good faith standard 195
‘grey list’ terms, as to 206–7
impact 195–6
making of 81
mortgages, as to 185
overview 129, 195–8, 206–7
standard terms and conditions, as to

196–8
unfairness test 197

unfairness see also fairness;
replacement of unfair terms

aggressive practices 220
commercial practices, legislation

207–13
CPUTR provisions see Consumer

Protection from Unfair
Trading Regulations 2008
(CPUTR)

degree of necessary protection, issue
of 106

discrimination see discrimination
forbidden contracts 49–50
information provision, and see

information provision
loyalty as protection against

62–78
measures against 63–73
mortgages 57–9, 195–9
post-sale conduct 224–5
pressure, use of 220–1
presumed 238–40
standard terms and conditions see

standard terms and
conditions

‘taking advantage’ of consumers 219,
220–1

transplant of provisions 277
unconscionability as 62–3, 379
UTR test 197

UNIDROIT Principles of International
Commercial Contracts

good faith 278–82
gross disparity principle 282–3
rescission of contract, use of 140
standard terms and conditions 284
transplant of 275–6
voidable contracts 286, 287

unilateral mistake
overview 168
unconscionability, and 168–70

uninformed decision making, aggressive
practices and 360–1

United States
class action suit 325
Community Reinvestment Acts 224
modified proportional liability 324
remedies 129–30
replacement of unfair terms 129–30
unconscionability, enforceability

of 129
Uniform Commercial Code

(UCC) 129
void contract declaration 129–30

unjust enrichment approach to
unconscionability 38–9

usurious contracts
equity, and see equity
overview 13–14
post-obit bonds, 157
regulation 50–2, 61
sales disguised as loans 156–7

usury laws
canon law 147–8
development 147–51
history of regulation 147–65
Middle Ages 147–8
repeal 164–5
Select Committee of 1818 164–5
Tudor 148–9

value of choice theory
accountability for choices 91
advantages over other theories 89,

90–1
determining responsibility under 95–7
factors in applying 94–5
‘framed’ choices 91–2, 93
overview 94, 97–8
principle of value of choice 92–3
‘reflexive individual’ concept, and 390
relationship between choice and

responsibility 92–3, 95–7
responses to flawed contracts, and

93–4
unconscionability, and 79–98

index 419

www.cambridge.org© in this web service Cambridge University Press

Cambridge University Press
978-0-521-19053-4 - Unconscionability in European Private Financial Transactions:
Protecting the Vulnerable
Edited by Mel Kenny, James Devenney and Lorna Fox O’Mahony
Index
More information

http://www.cambridge.org/9780521190534
http://www.cambridge.org
http://www.cambridge.org


video hire cases 65–6
‘vitiating factors’ for common law

relief 166
void contracts 14, 129–30, 168, 308–9
voidable contracts 168

PECL provisions 287
UNIDROIT Principles 286, 287

vulnerability see protection of weaker
parties

Weatherill, S., academic literature 54
White, F. T., academic literature

159–60
Williams v Bayley 32–3

Wilson, Thomas, A Discourse upon
Usury 148

Wiseman v Beake 158
wrongful conduct

academic literature 99
avoidance 118–19
burden of proof 111–12
cases 117–21
flawed contracts, defining 82
notice, doctrine of 117–18
overview 37–8
role of 120–1

Yerkey v Jones 180

420 index

www.cambridge.org© in this web service Cambridge University Press

Cambridge University Press
978-0-521-19053-4 - Unconscionability in European Private Financial Transactions:
Protecting the Vulnerable
Edited by Mel Kenny, James Devenney and Lorna Fox O’Mahony
Index
More information

http://www.cambridge.org/9780521190534
http://www.cambridge.org
http://www.cambridge.org

