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setting aside
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formal and substantive freedom of
contract distinguished 15
limitations to freedom of contract
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386-7
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protection of weaker parties
53-5,61
standard terms and conditions
55-7
good faith provisions 46-9, 60
legislation as to unconscionability,
overview 46, 59-61
mortgages 57-9
protection of weaker parties
consumer contracts 53, 60
limitations to freedom of contract
49-50, 60
overview 50-2
unfair contracts terms 57-9
unfairness
forbidden contracts 49-50
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overview 219
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220-1
targeting, suitability of 219
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tenancy agreement case 23-4
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cases 35-6
CFR provisions 42-3
undue influence see undue influence
Thurlow, Lord, judgment 161, 162-3
torts
deceit 170
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negligence 267
negligent misstatement 170
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(Bigwood) 177
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contractual risk, as 107
identifying, approaches to 122-6
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identifying role of 100
implications 122-7
incidence 122-6
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overview 127-8
regulation 121-2
relational contract theory see
relational contract theory
relational contract theory and 125-6
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theory 99-100
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undue influence and 115-22
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Initiative
aggressive practices 358
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outcomes’ (FSA)
consumer views 213
‘cradle to grave’ approach 352

development 231-5
enforcement decisions 238-43
evidence of breach 207
FSA’s approach 212-13
importance 205
measuring outcomes 218, 219
misleading actions 353-4
misleading omissions 356-7
move to 212
overview 231-8, 243-5
publications 234-5
regulatory regime 211-12
requirements 235-8

Tudor, O.D., academic literature
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Turner Review 194
Tversky, A., academic literature 95-6

unconscionability

application of 129

approaches to 36-45, 82-9
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CEFR provisions 42

civil law 393

common law approaches 379
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concept 1, 246

conference 1-2

constitutionalisation 381-4

contract law see contract law

courts see courts

defining

problems of 79-81
reasons for haziness in 80-1

distinction of formal and substantive
80, 105-6, 326-49

economic analysis of remedies
129-43
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as 379
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loyalty see loyalty
mistake see mistake
models 107-15
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of 398
overview of approaches 82
peripheral nature in relational
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private law and see private law
problems of researching 377-8
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reason for non-enforcement, as
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remedies see remedies
responsibility, and see responsibility
risk see risk
standard 130-1
taxonomic issues 81
transactional risk, and see
transactional risk
unfairness, as 62-3
value of choice theory see value of
choice theory
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factor 166, 180-2
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meaning 247-9
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aside for 33-4
undervalue
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setting aside for 32, 34
statutory provisions 32
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undue influence
academic literature 120-1
actual 174-5
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concept 246
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overview 174
presumed 174, 175-8
relational risk, and 112-13
setting aside for 32-3
transactional risk, and 115-22
uninformed decision making, and
360-1
vitiating factor, as 166, 174-80
unequal bargaining power
approach to defining flawed
contracts 82
courts’ duty to intervene 387-8
gross disparity principle 282-3
Unfair Commercial Practices Directive
(UCPD)
aggressive practices see aggressive
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context 351-3
coverage 351-3
‘cradle to grave’ approach 351-3
implementation 198, 350-1
misleading actions 353-4
Unfair Contract Terms Act (UCTA)
1977
enactment 81
overview 206
unfair contracts terms, courts’
intervention 303-5
unfair credit relationships, CCA
provisions 352
Unfair Practices Regulations (UPR)
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unfair terms
CCA provisions 195, 198-9
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‘grey list’ terms, as to 206-7

impact 195-6
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mortgages, as to 185

overview 129, 195-8, 206-7

standard terms and conditions, as to
196-8

unfairness test 197

unfairness see also fairness;

replacement of unfair terms

aggressive practices 220

commercial practices, legislation
207-13

CPUTR provisions see Consumer
Protection from Unfair
Trading Regulations 2008
(CPUTR)

degree of necessary protection, issue
of 106

discrimination see discrimination

forbidden contracts 49-50
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information provision

loyalty as protection against
62-78

measures against 63-73

mortgages 57-9, 195-9

post-sale conduct 224-5

pressure, use of 220-1

presumed 238-40

standard terms and conditions see
standard terms and
conditions

‘taking advantage’ of consumers 219,
220-1

transplant of provisions 277
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good faith 278-82

gross disparity principle 282-3
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transplant of 275-6
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overview 168
unconscionability, and 168-70
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practices and 360-1
United States
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modified proportional liability 324
remedies 129-30
replacement of unfair terms 129-30
unconscionability, enforceability
of 129
Uniform Commercial Code
(UCC) 129
void contract declaration 129-30
unjust enrichment approach to
unconscionability 38-9
usurious contracts
equity, and see equity
overview 13-14
post-obit bonds, 157
regulation 50-2, 61
sales disguised as loans 156-7
usury laws
canon law 147-8
development 147-51
history of regulation 147-65
Middle Ages 147-8
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Select Committee of 1818 164-5
Tudor 148-9

value of choice theory

accountability for choices 91

advantages over other theories 89,
90-1

determining responsibility under 95-7

factors in applying 94-5

‘framed’ choices 91-2, 93

overview 94, 97-8

principle of value of choice 92-3
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