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Introduction

Ending Dirty Energy Policy was completed while the stories and the federal 
investigations of the Upper Big Branch Mine disaster and the Deepwater 
Horizon offshore explosion, which appeared intent on killing the Gulf of 
Mexico, were unfolding. The corporations responsible for these  tragedies, 
Massey Energy and BP, through their CEOs Don Blankenship and Tony 
Hayward, sadly exemplify the dominant energy policy of the United 
States: Fossil fuel profits are to be made at the expense of the safety and lives 
of workers and at the risk of catastrophic, sometimes irreversible, environ-
mental degradation. This callous attitude cannot be blamed on corporations 
alone. The United States government served as partner to constructing a 
fossil fuel policy intent on bringing to market cheap and dirty energy. As 
consumers of cheap fossil fuels, we are complicit as well. The century-old, 
fossil-fuel-based U.S. energy policy must be transformed for a clean and 
economically healthy energy future.

The thesis of this book is straightforward. Regardless of one’s position 
on climate change, traditional energy policy and its regulation must be 
 dramatically reformed. In this way, energy policy transformation is a 
 prelude to an effective climate change response. Ending Dirty Energy Policy 
proposes two dramatic changes. First, traditional energy policy with its fos-
sil fuel favoritism must be rejected. Instead, new energy markets and new 
entrants that generate energy more cleanly through energy  efficiency, and 
with renewable resources, must be promoted and supported. Second, the 
twentieth-century model of government regulation must also be  rejected.1 
It has served its purpose and is now outdated because it is incompati-
ble with many of today’s problems, including energy policy and climate 
change. New market structures, new products, and new technologies 
require new, and in many instances dynamic, regulatory responses. Energy 
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Introduction2

regulation must move away from the narrow market correction model of 
the administrative state that has been in place since the last third of the  
nineteenth century.

An energy transition away from fossil fuels can be made today, just 
as a transition to fossil fuels from whale oil and wood occurred in the 
 mid-nineteenth century. The story proceeds by first recognizing that 
 economic markets, in this instance fossil fuel markets, do not exist 
 independently of the political support structure that has built them and do 
not exist independently of the bureaucracy that sustains them. Therefore, 
in order to understand how a transition can proceed, it is necessary to 
understand how the traditional dominant energy policy came to be in 
the first instance. In Chapter 1, the regulatory history of fossil fuel energy 
 policy will be described, and then the protectionist political and economic 
assumptions underlying it will be explained in Chapter 2. Understanding 
 traditional  policy assumptions helps reveal the necessary assumptions for 
a low-carbon energy future.

Chapter 3 goes on to describe the thinking behind a transformative energy 
policy. The elements underlying that policy are widely accepted today and 
form the basis of a consensus energy policy as explained in Chapter 4. After 
examining, in Chapters 5 and 6, how the transportation and electricity 
 sectors of our energy economy can be transformed, the book concludes, in 
Chapters 7 through 9, with a discussion about new forms of energy regula-
tion, a new politics of energy, and a set of strategies for accomplishing the 
transformation.

For the first two-thirds of the twentieth century, U.S. energy policy, and 
the assumptions on which it was based, largely served the country well. A 
national energy infrastructure has been built, the economy has expanded 
together with expanded energy production, and technological innovations 
have made all of our lives more comfortable. There has been a downside, 
though. As we enter the twenty-first century, we find that the infrastruc-
ture is aging; there is good reason to question the continuing correlation 
between an expanding economy and energy production; and pollution 
externalities threaten our health and comfort. There is a deep disconnec-
tion between the positive contributions of U.S. energy policy for most of 
the twentieth century and the problems and challenges of the twenty-first 
century. The disconnection is made all the more daunting by the political 
and regulatory support systems that have been constructed to further old 
energy policies and that now constitute major impediments to meaningful 
and effective policy change, as demonstrated by the congressional failure to 
enact serious energy policy/climate change legislation.
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Introduction 3

The legal rules, government institutions, and political alliances that 
 sustain and support traditional energy policy present substantial barriers 
to a better energy future. For more than four decades, though, there have 
been voices warning about the folly of continuing down the old path and 
advising that change can be accomplished efficiently and consistently with 
the country’s commitment to market values. “Said differently, adoption of 
a robust energy policy is the fastest and cheapest way to improve the econ-
omy, environment, health, and equity and increase security.”2 Fortunately, 
these voices are now being heard. Unfortunately, established institutions 
greatly weaken the impact of these voices. Consequently, the voices for a 
new energy policy must become louder, and they must be more clearly heard 
as we design an energy future built on new assumptions and  supported by 
new institutions and by new forms of government regulation.

Our sharpened awareness of the need for a new energy policy is taking 
shape in no small part as a result of the challenges presented by climate 
change. The assumptions on which a better energy future can be based are 
relatively well known, and we have a fairly clear picture of the contours of a 
responsible energy policy. We can identify the essential variables for a new 
policy, and we can articulate a new set of policy objectives. The contours of 
the new institutions and the political paths to creating them, however, are 
less clear; yet they are beginning to emerge.

The Model of Government Regulation

Ending Dirty Energy Policy is an extended case study of the relationship 
between law, policy, and politics. The interaction of these three variables 
constitutes a model for the study of government regulation.3 Each of these 
elements is essential. If one element is missing, then there can be no legit-
imate government regulation. By way of example, I argue that there is a 
consensus in society that we should change energy policy. The legal rules 
and institutions are in place that enable government to do so because we 
have been regulating energy since the latter part of the nineteenth cen-
tury. I further argue that there is ample policy support for the proposition 
that an energy transformation to a low-carbon economy is necessary and 
affordable. Thus, the law and policy elements of the model are easily satis-
fied. However, it is equally clear, at the moment, that the political support 
to aggressively take on that transformation is lacking – fossil fuel catas-
trophes notwithstanding. Until political support for an energy transition 
is galvanized, government regulation will fall short. This book argues that 
bottom-up political support for a transition is building.
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Introduction4

The legal element in this model of government regulation imposes 
two requirements. First, any legislative proposal must pass constitutional 
 muster. Second, once a statute authorizes agency action, then that action 
must conform to the statutory authorization. Over the course of the last cen-
tury, regulations and laws that have set prices, allocated resources, created 
an interstate infrastructure for the delivery and transportation of energy 
resources, and allowed for the correction of market failures such as monop-
oly and information asymmetries have all been held to be  constitutional.4 
Inevitably, there will be legal challenges as legislation is passed to accom-
plish an energy transition. It can be expected, for example, that states, at 
times, will seek to preserve their rights against federal legislation. There 
have already been legal challenges to how the federal government allocates 
costs for infrastructure investment.5 Nevertheless, the basic legal principles 
are well-established, and most challenges will address the application of 
those principles rather than their underlying constitutional legitimacy. In 
short, there is more than ample legal authority for a new energy policy.

The policy element is directed to the factual bases for legislation or regu-
lation. Quite simply, the legal test is whether or not the reasons offered for 
either legislation or regulation are reasonably related to the ends that are 
pursued. In less stilted language, in support of a legislative or regulatory 
proposal, the proponent must assert that a reasonable set of scientific, tech-
nical, economic, or other data-based reasons exist for its enactment. If the 
government, for example, wishes to limit carbon dioxide emissions, then 
the reasons for the limitations and limits it suggests must be reasonable. 
Although policy is often contestable, this book will demonstrate that the 
policy arguments behind an energy transition are not only sound, they are 
well supported by data and are generally accepted as reasonable.

Finally, the political element of the model is clearly the most contentious. 
The politics of energy have a long history behind them. Additionally, the 
politics of energy have trillions of investment dollars behind them. Further, 
the partnership between the fossil fuel industry and government regula-
tion is deeply entrenched in the political and economic marketplaces. A full 
energy transition will only be possible once that partnership is renegotiated 
so that low-carbon producers become the dominant energy providers and 
consumers realize greater choice and value.

Overcoming Barriers to an Energy Transition

One consequence of having a century-old energy policy is that transition 
is difficult. Moving from a fossil fuel economy to a low-carbon energy 
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Introduction 5

economy is made particularly difficult by three substantial barriers to 
change. The first barrier is that government regulation has been based on 
a fatally defective theory of markets. Second, industrial and bureaucratic 
incumbency favors old ways of doing business and favors old actors. Third, 
energy policy transformation, as well as climate change, present regulatory 
problems that are different in kind than most of the regulatory problems the 
government confronted in the past. A successful transition, then, requires 
us to rethink our theory of markets, break down the advantages of incum-
bency, and bring new thinking to future forms of regulation.

Theory of Markets and Their Regulation
Whether we refer to the governmental structure of the United States as a 
form of democratic capitalism or as a liberal democracy, the relationship 
between state and market is the same. Markets are seen as the most desir-
able form of social ordering because markets have their virtues. Markets can 
create wealth, stimulate innovation, and efficiently distribute resources – in 
theory. In practice, markets have been subject to control by special interests 
who have successfully garnered government favors, thus distorting markets 
by reducing competition. There is nothing particularly shocking about this 
idea; it is as old as the Founding. After all, politics is about who gets what.

What is troublesome about a strong commitment to markets is that such 
a commitment is too narrow. Markets do achieve their virtues when they are 
competitive. Markets, however, are often imperfect, and those imperfections 
can often be fixed through government regulation. A theory of  government 
regulation, though, that limits itself to fixing markets is too narrow and 
ignores other matters of social importance such as the fair  distribution of 
wealth and power and the long-term construction of a better society.

Government regulation throughout the twentieth century was based on 
the ex post fixing of markets when they were broken. Market fixes, in turn, 
were justified with arguments from efficiency. To be sure, we continue to 
experience market failures, but we must respond to them differently for 
two reasons. First, for the last half-century the very idea of “the market” 
has been corrupted and politicized in ways that have distorted the role of 
government in general, and energy and environmental policy in particular.6 
Second, and more importantly, the energy and environmental problems we 
face (climate change is the paradigmatic example) are structurally differ-
ent from the types of market imperfections we have historically addressed. 
Twenty-first-century regulation must look ex ante, must anticipate prob-
lems, and must act pragmatically and responsively to construct a better 
society justified on principles of equity and fairness as well as efficiency. 
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Introduction6

Thus, the market failure model of the past is too narrowly focused, favors 
a limited number of incumbent actors, misdirects resources, and cannot 
effectively respond to today’s economic and environmental challenges.

The Power of Incumbency
Traditional energy policy has erected roadblocks for new energy policy and 
has impeded the entry of new energy actors. Traditional energy policy not 
only favors fossil fuel firms, it also has created a regulatory mindset that 
privileges short-term economic growth over long-term environmental pro-
tection and rewards business leaders, investors, and government regulators 
for sticking to the old path.7 In no small part, this narrow focus is rein-
forced by the bounded rationality of decision makers; the path dependency 
of their previous investments; and generally in a regulatory psychology of 
bureaucratic inertia, at least, and regulatory capture, at worst.8 In short, the 
pull of tradition is not irrational. It is also not optimal.

The demand of shareholders and credit markets for quarterly profit and 
loss statements necessitates that business leaders not only look to their 
 bottom lines but also look for immediate gains. This financial focus is 
understandable, but it is not at all realistic to continue to focus on old dirty 
industries while ignoring emerging technologies and new energy provid-
ers and strategies. Incumbents may appear to be safe investment bets, but 
incumbency alone is not safe enough – witness the U.S. automobile indus-
try over the past thirty years and the necessity of the 2009 bailout.

The institutional constraints on markets that demand quarterly returns 
on investments affect regulators as well. Government regulators, particu-
larly political appointees, may not have quarterly demands placed on them, 
but their time horizons do not exceed two- or four-year election cycles. 
Again, this short-term focus is understandable because, like all organi-
zations, government agencies operate under constraints. Information 
 problems, for example, abound. Given the magnitude of designing an 
energy policy for any one sector demands accurate information, and in the 
dynamic and contentious field of energy, information is difficult to come 
by. Regulators work closely with their regulatees and must, often by neces-
sity, look to industry for its data. Government agencies are constrained by 
limited staffs and budgets, by significant caseloads, and by the  changing 
winds of politics. Consequently, regulators focus on the here and now, 
not on some hypothetical future. The current structure of administrative 
agencies reinforces a narrow industry focus additionally because both the 
 regulators and the regulatees have a certain sympathetic understanding of 
one another’s job assignments.
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Introduction 7

Institutional inertia is unacceptable. Narrowly focused, short-term 
thinking, and the reluctance to change, must be resisted if the country is to 
enjoy a healthier environment and a more vibrant economy. Incumbency, 
then, constitutes a significant barrier to change. Incumbency in the eco-
nomic marketplace places a demand on investors for a return on those 
investments. Incumbency in the political marketplace places a demand on 
bureaucrats to conform to the political temper of the times, which too often 
looks backward for financial support rather than forward to challenging old 
ways. Yet a deeper problem exists. Transforming energy policy or respond-
ing to climate change are problems that are categorically different from the 
types of regulatory problems we have addressed in the past.

Twenty-First-Century Regulatory Challenges
Both energy policy and climate change are extraordinarily difficult 
and  categorically different from standard regulatory issues.9 Standard 
 regulatory problems are discrete; their costs and benefits are reasonably 
determinable; and they are often susceptible to technical fixes. Traditional 
 regulatory responses will not solve the problems of energy policy  transition 
or  climate change, because both are: (a) complex and not discrete; (b) not 
open to short-term, simple solutions; and (c) the costs and benefits are 
highly contested and, not infrequently, incommensurable. If we examine 
these problems more closely, we find that they contain a series of problems 
of cascading uncertainties. These uncertainties involve spatial, temporal, 
interdisciplinary, technical, economic, scientific, geographical, and juris-
dictional dimensions. Is the earth warming? Is there a human contribution 
to warming? Do we risk catastrophe by doing nothing? Can we have an 
energy economy without coal or oil? What are the costs of transition? What 
are the costs of doing nothing? What are the benefits? What steps should we 
take? Will those steps be effective? Is it possible for government to change 
energy  policy comprehensively? Can government sustain the necessary 
political will to address a problem that will outlive us all? And so many, 
many more.

The need for decision making in the face of uncertainty is not new, 
although energy policy and climate change are orders of magnitude greater 
than the run-of-the-mill regulatory issue. The proper path to finding solu-
tions amid a host of uncertainties is unclear and is susceptible of being 
obscured by a tendentious politics that attempts to sabotage hard science 
and sound policy.

The multi-faceted dimensions of such large and complex problems can 
lead to stasis. Why act in the face of so many unknowables? As individuals, 
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Introduction8

is the problem too big to comprehend and too invisible to appreciate? As 
a society, how can any institution, public or private, come to grips with 
 problems as long-term and as multi-dimensional as an energy transition 
and climate change? Can we respond to “Giddens’ Paradox?” It states that 
the dangers of global warming may not appear tangible, immediate, or visi-
ble in our day-to-day lives, therefore, we can choose to do nothing concrete; 
yet, if we wait until these problems are visible and acute, then action may 
be too costly and too late.10 Inaction is always an option, but it is not a wise 
one and must be resisted.

Energy policy and climate change are paradigmatic of other contempo-
rary problems such as health care, public education, and financial markets 
for which there are no quick fixes or one-shot solutions. Instead, these 
issues require a re-envisioning of government regulation in which we no 
longer retreat to the Reaganesque slogan that government is not the solu-
tion, it is the problem. Government must be seen as an active participant 
in generating broad-scale, creative responses to such vexing social and 
 economic problems. If we are to have any hope for even a partially respon-
sive  solution, we need a new environmentally sensitive energy policy and 
we need a new regulatory regime.11

The United States will neither serve its domestic agenda nor serve as a 
world leader for climate change initiatives until our traditional fossil fuel 
energy policy is transformed into one that acknowledges  environmental 
costs and capitalizes on the economic opportunities available in moving 
away from a traditional policy to a smart one. Ending Dirty Energy Policy 
argues, not only that an energy policy transition is necessary for any effec-
tive climate change response, but that an energy policy transition is good 
in and of itself. Whereas climate change and smart energy policy are 
 complementary regulatory initiatives, this book concentrates on trans-
forming energy policy. A transformed energy policy will take us away from 
old habits of fossil fuel favoritism and will lead us toward a new competitive 
and innovative energy portfolio.

Energy and Climate Change Observations

One can accept the science behind the Earth’s warming and even accept, 
as scientifically sound, the anthropogenic contribution to warming.12 Still, 
one might be forgiven any skepticism about questioning whether any 
response is economically feasible.13 There is not a high degree of com-
fort, let alone a guarantee, that a response will necessarily be economically 
 efficient or even energy efficient. And yet, what alternatives exist? Can we 
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Introduction 9

wait and see? Or as Judge Richard Posner writes, we can ignore the threat 
of climate change to our peril.14

Ending Dirty Energy Policy can be read as an agnostic text insofar as the 
book does not concentrate on the fears associated with melting ice caps, 
the spread of arid farmland with its attendant displacement of the world’s 
poor, or the possible extinction of hundreds of species. Nor does the book 
extol the benefits of a warmer climate for some parts of the globe or the 
human inevitability of mitigation through migration. Issues, pro and con, 
surrounding climate change are addressed in other precincts. Still, with-
out a new energy policy we cannot adequately address climate change. 
The complementary assertion is that a new energy policy is a valuable 
public good.

Throughout this book, significant amounts of data are presented, but 
they should not be overwhelming. Instead, the data should be read as 
 signaling the direction and magnitude of change. In brief, there are only a 
handful of data points that set the context for a discussion of energy policy. 
The first data point is the current situation of the electricity and transpor-
tation sectors of our energy economy. Electricity accounts for 60 percent 
of the energy produced and consumed in this country and oil accounts 
for the other 40 percent. At the moment, these sectors operate almost 
 exclusively independently of one another. Very little oil is used to generate 
electricity, and very little electricity is used to move cars. That situation will 
have to change.

The second data point concerns the fuel mix for electricity generation. 
Roughly 50 percent of all electricity is generated by coal, followed by 20 
 percent generated by natural gas, then 20 percent generated by nuclear 
power. Renewable resources, including hydropower, constitute about 7 per-
cent of the electricity generated with less than 1 percent generated by solar 
or wind power. That situation too must change.

The third data point necessary to understand the current situation is 
that 85 percent of our energy is fossil fuel based and 10 percent is based 
on nuclear power. The traditional energy path of large-scale, highly cen-
tralized, capital-intensive, and largely fossil fuel firms control the energy 
market. The consequence of such a large market share, then, should be 
obvious. A transition away from the traditional path necessarily means that 
 economic and political incumbents must face more competition and the 
loss of market share. Change has its costs.

The Deepwater Horizon disaster captivated the country in 2010. It was 
impossible to watch the online video of tens of thousands, if not hundreds 
of thousands, of barrels of oil a day and associated methane gas being 
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Introduction10

released from a mile below the water’s surface without a queasy, helpless 
feeling. The dangers of offshore drilling are not new, even though the dan-
gers of deep water drilling have apparently been underestimated. It seems 
shocking, then, that even though we have been talking about the need to 
“break our oil addiction” for more than fifty years, we have done  precious 
little to do so. It would not be difficult to be pessimistic about the future 
of our energy economy and the environment. Indeed, it would be easy to 
blame Washington for its failure to act and its apparent unwillingness to act 
aggressively.

Ending Dirty Energy Policy, however, is not written from a point either of 
frustration or despair. Instead, the driving theme of the book is that there is 
a significant policy consensus about the need for, and path to, a low-carbon 
energy economy. Further, there are a variety of public and private actors in 
both the political and economic marketplaces that are pushing forward a 
clean energy agenda. The book argues that Washington is a necessary player 
for a transformed energy future and Washington will be brought there from 
bottom-up activities, not from top-down edicts. There are positive  political 
and economic signs about our energy future; but to get there, we must study, 
then dismantle, the past.

www.cambridge.org© in this web service Cambridge University Press

Cambridge University Press
978-0-521-12785-1 - Ending Dirty Energy Policy: Prelude to Climate Change
Joseph P. Tomain
Excerpt
More information

http://www.cambridge.org/9780521127851
http://www.cambridge.org
http://www.cambridge.org

