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Society and Law beyond the State

The human world is changing. Old social structures are being over-
whelmed by forces of social transformation which are sweeping across
political and cultural frontiers. A social animal is becoming the social
species. The animal that lives in packs and herds (family, corporation,
nation, state...) is becoming a member of a human society which is
the society of all human beings, the society of all societies.

The age-old problems of social life — religious, philosophical, moral,
political, legal, economic — must now be addressed at the level of the
whole species, at the level where all cultures and traditions meet and
will contribute to an exhilarating and hazardous new form of human
self-evolving.

In this book Philip Allott explores the social and legal implications
and potentialities of these developments in the light of the general
theory of society and law which is proposed in his groundbreaking
Eunomia: New Order for a New World.

PHILIP ALLOTT is Professor of International Public Law in the Uni-
versity of Cambridge and a Fellow of Trinity College, Cambridge. He
was formerly a Legal Counsellor in the British Foreign and Common-
wealth Office.
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pathemata mathemata

for my dearest brother Roderick
(1936-1999)

speculum in speculo
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Vain is the word of a philosopher which does not heal any suffering of

man. For just as there is no profit in medicine if it does not expel the

disease of the body, so there is no profit in philosophy either, if it does not
expel the suffering of the mind.

Epicurus (341-270 BCE), Fragment 54, in C. Bailey, Epicurus.

The Extant Remains (Oxford, The Clarendon Press; 1926), p. 133.

Natural health is the just proportion, truth, and regular course of things
in a constitution. "Tis the inward beauty of the body.

Anthony Ashley Cooper, Earl of Shaftesbury (1671-1713),

Characteristics of Men, Manners, Opinions, Times (1711)

(ed. J. M. Robertson; Indianapolis, Indiana University Press; 1964),

11, pp. 267-8.

Truly, the earth shall yet become a house of healing.
Friedrich Nietzsche (1844—1900), Thus Spake Zarathustra
(tr. R. Hollingdale; Harmondsworth, Penguin; 1961),
pp- 102-3.
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PREFACE

The social species

The landscape of the human world is changing. A social animal is be-
coming a social species. Human social consciousness is becoming the
social consciousness of the whole human species. Among all the species
of social animals, one species is becoming the social species.

Biological history tells the story of the evolution of the human species
by natural processes. Human history is the story of the self-evolving
of the human species through the work of the human mind. The self-
evolving of the human species is a by-product of the self-ordering of
human beings, within the private mind of each human being and within
the public minds of all human societies.

The three co-ordinates of our self-consciousness — as individual hu-
man beings, as intermediate societies, as the society of all-humanity —are
the ordering structures of the ceaseless process of our self-constituting
as persons and as societies. As the human species re-creates itself as the
social species, the human mind faces new challenges, new in kind and
new in scale, at every level of human self-constituting, at every level of
human self-consciousness.

Social pathology

We are excited by the new possibilities of human self-constituting at
the level of the species. Unused reserves of human potentiality can be
released and realised, bringing into fruitful collaboration new levels of
human energy, creativity, intelligence, to serve the highest aspirations
and the highest ideals of all-humanity. We know that we will be writing
a new page in the better story of human self-evolving.

We know also that there is another story within human history, the
story of the social effects of evil. The private minds of human beings

ix
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X PREFACE

and the public minds of human societies interact in the process of their
mutual self-constituting. It is a process which is wonderfully productive
and creative but which includes also a vicious cycle of reciprocating
pathology, as every form of human evil is reproduced and magnified at
the social level.

Asasocial animal becomes the social species, we are anxious about the
new possibilities of social pathology, as social systems take power over
every aspect of all human life everywhere, as they take power over our
minds, our wills, our hopes, our ideals, our species-nature, our species-
consciousness, and as they take power, finally, over our idea of what it is
to be human. The globalising of human society is also a globalising of
social evil.

Social idealism

Societies constitute themselves in the form of ideas. Nation, state, govern-
ment, family, war, peace, justice, law, health, happiness. These, and count-
less others like them, are structures of ideas. We live and die for ideas.
Ideas are the biology of the human mind. As a social animal becomes
the social species, the challenge to the self-creating and self-ordering
human mind has never been greater.

Each human society is an infinitely complex and dynamic structure
of ideas. The health of a society, its degree of well-being, is determined
by the ideas which take actual effect in the process of its day-to-day
self-constituting as a society. To reform or redeem a society is to change
those determining ideas. Our quality of life is a function of the quality
of our ideas.

The unifying theme of the studies contained in the present volume is a
philosophy of social idealism, a belief in the capacity of the human mind
to transcend itself in thought, to take power over the human future, to
choose the human future, to make the human future conform to our
ideals, to our best ideas of what we are and what we might be.

Practical theory

The ideas which take actual effect in the process of day-to-day social
self-constituting are, in the first place, what we may call practical theory.
Practical theory is a society’s way of explaining itself to itself, explicitly
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PREFACE xi

or implicitly, in the course of its everyday activity. As a carpenter applies
practical theory to the making of a table, so a society applies practical
theory to the making of its own social reality.

Behind practical theory lies what we may call pure theory, a society’s
way of explaining its practical theory to itself. A theocracy may explain
itself in terms of a particular religion. A democracy may explain itself
in terms of a particular theory of social contract. A capitalist society
may explain itself in terms of a particular theory of human behaviour. A
geometer can explain the pure theory of the carpenter’s practical theory.
Behind pure theory lies what we may call transcendental theory, a theory
of theory, our way of explaining to ourselves the nature of explanation,
the nature of ideas, the nature of the mind.

In Eunomia. New Order for a New World,' T have sought to provide, at
the levels of transcendental and pure theory, a philosophical basis for the
new international society, the society of all human beings, the society of
all societies. The essays in the present volume are intended to provide
the groundwork of the possible practical theory of the new international
society, that is, the practical theory of the social self-constituting of
humanity at the level which lies beyond the self-constituting of states
and nations.

Law

In the drama of a society’s self-constituting, law plays the leading struc-
tural role. It is for this reason that the future of international law is
crucial to the future of international society. The interaction of social
reality and society’s ideas produces law, so that law can act as the anatomy
and the physiology of the body politic within which social reality can
develop in co-operation with society’s ideas.

Law creates an infinitely complex network of legal relations linking
every single member of a society with all other members — relations of
a relatively settled character, conditioning human behaviour, individ-
ual and social, within relatively settled limits. In this way, social reality
develops, within relatively settled limits, in accordance with society’s
ideas as they are enacted in the law and as they are expressed through
its day-to-day interpretation and application.

! Throughout the present volume, references to ‘Eunomia’ are to P. Allott, Eunomia. New Order
for a New World (Oxford, Oxford University Press; 1990/2001).
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xii PREFACE

In the European Union, an attempt has been made to transcend the
society of nation and state by constructing a complex legal system, en-
acting and expressing certain political and economic ideas. The grave
problems besetting the process of European integration prefigure the
problems which will beset the self-constituting of an international so-
ciety which is self-consciously the society of all societies, transcending
all subordinate forms of society.

The challenge of creating purposively a new European social reality
formed by and forming a new kind of European public mind is mirrored
and greatly magnified at the level of international society. The problem
of creating the theoretical basis for a true international law of a true
international society, formed by and forming a new public mind of all-
humanity, is as daunting as it is exhilarating.

The other human future

Humanity cannot continue on its present self-destructive course, a
course determined and distorted by large-scale socio-pathological
phenomena — scandalous social injustice, chronic instability and violence
within and between societies, widespread and deep-rooted public-realm
corruption, the dehumanising of the human individual by morbid social
forces.

Human self-perfecting through the unlimited potentiality of the bet-
ter forms of human self-socialising remains as a permanent challenge,
in an everlasting struggle between public good and public evil. Human-
ity’s capacity for such self-transcending depends on the ideas which it
forms of itself and of its possibilities, of its reality and its ideals. The
present volume seeks to assist in the making of a better human future
by contributing to that necessary process of human self-imagining and
self-creating.

Method

This volume is radically syncretic in aspiration, drawing together ideas
from many different fields. A major purpose is to encourage younger
scholars and intellectuals, in particular, to have the courage to cross the
arbitrary and artificial mental frontiers which have done so much harm
to the creative potentiality of the human mind. Holistic diseases of the
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PREFACE Xiii

human world need homeopathic remedies produced from within the
total potentiality of the human mind.

The author’s hope is that younger scholars and intellectuals, in par-
ticular, will be inspired to reconnect with their intellectual inheritance,
to explore new and better lines of thought, to search out new and better
connections between ideas, ideas which may still be of redemptive value
even if they are ancient ideas. Nothing could be more necessary or more
urgent. Knowledge is not merely to be known, but also to be used.

Dare to think! Dare to know! Dare to speak! Dare to hope!

Trinity College, Cambridge
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